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Justice Krishna lyer's famous
dictum, "Bail is the rule, jail the
exception’ was for many decades
an article of faith in the working of
the criminal justice system until
the draconian and anti-human
rights laws like TADA, POTA and
its new avatar UAPA came to be
passed. Adding to the arsenal of
the state’s draconian powers
were also laws like the PMLA
which prescribe such stringent
conditions for granting bail, that
obtaining bail become almost
impossible. The condition that the

bail court should come to an
opinion that there are
“reasonable grounds’ for

“believing” that the accusation
against accused persons is
“prima facie true” came to be
interpreted by the Courts so
strictly that none could get bail.
So much so, in the last 10 years

‘Jail is the rule, bail is the
exception’ highlighted the
approach of Courts in

considering bail applications.

Overwhelming evidence that the
state was using the laws like the
UAPA and PMLA arbitrarily and
capriciously  against  political
dissenters and opposition leaders
did not seem to cut ice with the
Constitutional Courts. Most often,
the courts tended to accept prima
facie, the ‘serious and grave’
allegations made by the
prosecuting agencies, without
critically examining whether the

materials gathered by the
prosecution against the accused
supported the allegations against
the accused. It did not matter that
the convictions in the UAPA and
PMLA cases were poor, often
times in single digits; rejecting
bail petitions became the norm.
Courts were unmoved by the
argument of imprisoned persons
that the punishment was
imprisonment for years in jalil
without bail while waiting for trials
which would take many years to
conclude.

Amidst this gloomy scenario, two
new rulings of the Supreme Court
granting bail in a UAPA and
PMLA case, have once again
resurrected Krishna lyer's dictum
that “Bail is a rule, Jail is
exception’. In both cases two
different benches of the Supreme
Court clarified that the primary
dictum still remains relevant as a
principle to be applied when
considering bail applications.
They make some movement in
the direction of reasserting a faith
in the Constitutional guarantee of
life and liberty.

In “Jalaluddin Khan v Union of
India’ (dated 13.08.2024),
Justices Abhay Oka and AG
Masih adjudicated on a matter in
which the accused was arrested
in Bihar for allowing the first floor
of a building owned by his wife,
for activities of the Popular Front
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of India (PFI). After going through
the charge sheet, the Bench
determined that that even as per
the charge sheet, prima facie
there was no reasonable grounds
for forming the opinion that the
accused had committed the
offences under the UAPA which
he was accused of committing.
The charge sheet did not indicate
the offence of unlawful activity
(Section 13), conspiracy to
commit a terrorist act (Section
18), organising a terrorist camp
(Section 18 A) or being a
member of a terrorist gang or
organisation (Section 20). Based
on this finding the Court enlarged
Jalaluddin Khan on bail obse-
rving that, “The allegations of the
prosecution may be very serious.
But, the duty of the Courts is to
consider the case for grant of bail
in accordance with the law. “Bail
is the rule and jail is an
exception” is a settled law. If the
Courts start denying bail in
deserving cases, it will be a
violation of the rights guaranteed
under Article 21 of our
Constitution.’

In the relatively more high profile
case of Manish Sisodia v Director
of Enforcement, (decided on 09th
August,2024) a Bench
comprising Justices BR Gavai
and KV Viswanathan, enlarged
Manish Sisodia, (the former Dy
CM of Delhi belonging to AAP)
on bail after seventeen months of
imprisonment, observing that ‘the
appellant has been deprived of
his right to speedy trial.’

The Supreme Court took
cognizance of how the seventeen
months of imprisonment had
been spent, with Manish Sisodia
moving his bail application from
the trial court to high court to
Supreme Court three times! As
the Supreme Court observed,

‘the present case travelled two
rounds before the trial court, the
High Court and this Court. This is
now the third round before this
Court wherein the appellant is
seeking bail in connection with
the aforesaid two cases’.

When the prosecution argued
that the bail application should be
filed again in the Sessions Court,
(for the fourth time), the Supreme
Court laid that, ‘Now, relegating
the appellant to again approach
the trial court and thereafter the
High Court and only thereafter
this Court, in our view, would be
making him play a game of
“Snake and Ladder'...In a
matter pertaining to the life and
liberty of a citizen which is one of
the most sacrosanct rights
guaranteed by the Constitution, a
citizen cannot be made to run
from pillar to post.’

The Court released Sisodia
observing that, ‘It is thus clear
that there is not even the
remotest possibility of the trial
being concluded in the near
future. In our view, keeping the
appellant behind the bars for an
unlimited period of time in the
hope of speedy completion of
trial would deprive his
fundamental right to liberty under
Article 21 of the Constitution. As
observed time and again, the
prolonged incarceration before
being pronounced guilty of an
offence should not be permitted
to become punishment without
trial.”

Both the above rulings are
important, for they reassert the
basic principle that notwith-
standing (i) the seriousness of
the accusations made by the
state and (ii) despite stringent
conditions for grant of bail in
relevant statutes the principle

that “Bail is a rule, Jail is
exception” still holds good with
the only modification that bail can
be granted if the conditions in the
statute are satisfied. The
Supreme Court pointed out in
Jalaluddin’s case “the rule also
means that once a case is made
out for grant of bail, the court
cannot decline grant of bail. “If
the court starts denying bail in
deserving_cases it will be a
violation of the rights
guaranteed under Article 21 of

our Constitution’. (emphasis
ours).
The Sisodia and Jalaluddin

rulings are welcome for they
represent a break from the trend
of rulings of the Supreme Court
itself which rejected bail petitions
because of the stringent
provisions.

The crucial point to be noted,
however, is the issue of
determining what is a “deserving
case” as pointed out by Justice
Oka in the Jalaluddin case.
Unless clear cut, rational,
equitable guidelines are evolved
by the Supreme Court to both
determine what is a deserving
case and how to apply the “bail is
a rule, jail is exception’ dictum,
inevitably the fate of bail petitions
will be dependent upon the social
and jurisprudential approach of
the judges of the Constitutional
Courts.

A case in point is the Sisodia bail
petitions themselves. On
30.10.2023 when a different
Bench of the SC dismissed the
first of three rounds of bail
petition filed by Sisodia, the apex
court had pointed out that the
ED/CBI had not provided any
evidence that Sisodia has
personally gained anything out of
the alleged excise scam case or
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how exactly he was involved.
What appeared to have weighed
with the Court leading it to
dismiss the bail petition, was a
huge volume of Rs. 338 crores
alleged to be the scam amount
and the assurance of the
prosecuting agencies that the
trial will conclude in 6 to 8
months’ time. At the time of the
present bail petition, a similar
argument that bail should not be
granted to Sisodia in view of the
grave allegations alleged against
him and other co- accused and
the contention that the trial will be
concluded soon was not
accepted by the Oka-led bench.
So what made the difference?

Two things need to be pointed
out at this juncture:
1.Much depends upon the
bench before which a bail
petition is listed and
2.The social and the
jurisprudential approach of
the individual Judges towards
allegations against the
accused.

The paradox of different judges
and Benches and their impact on
judicial decision making was
pointed out by former CJI, P. N.
Bhagwati. In the ‘Bachan Singh
vs State of Punjab’ case (1982),
a majority of four Supreme Court

Judges upheld the
constitutionality of the death
penalty. Justice Bhagwati

delivered the minority dissenting
ruling in which he pointed out to
the dangers of depending on
Judges to administer laws and
follow procedures providing for
sentencing guidelines especially
in death penalty cases and
explained:

“It is therefore obvious that when
a Judge is called upon to
exercise his discretion as to

whether the accused shall be
killed or shall be permitted to live,
his conclusion would depend to a
large extent on his approach and
attitude, his predilections and
preconceptions, his value system
and social philosophy and his
response to the evolving norms
of decency and newly developing
concepts and ideas in
Penological Jurisprudence”.

On the question of approach of
judges and courts, Justice Gavai
very poignantly points out the
systemic problem that ‘over a
period of time, the trial courts and
the High Courts have forgotten a
very well-settled principle of law
that bail is not to be withheld as a
punishment.’ From our
experience, we can say that it
appears that the trial courts and
the High Courts attempt to play
safe in matters of grant of bail...It
is high time that the trial courts
and the High Courts should
recognize the principle that “bail
is rule and jail is exception”.

A similar view was echoed by CJI
Chandrachud during a seminar
hosted by the National Law
School. When he was asked a
guestion on what the Supreme
Court can do in the case of
‘arrests of activists, journalists
and even politicians and CMs of
opposition parties’, he responded
by stating that while he would not
address the ‘premise’ of the
guestion he would ‘address the
guestion’. The response of the
Chief Justice was to say that the
lower courts had to do their duty.
The decision of the lower courts
comes from the feeling that ‘the
career will be on the line if they
were to decide in a particular
way'. The Chief Justice also
noted that the Supreme Court
was prioritising the hearing of bail
applications and in an implicit

acknowledgment of the political
use of arrest he noted that ‘delay
compounds the problems of
those who face arbitrary arrest’.
What is clear from the response
of the Chief Justice, is that while
the Chief Justice seems to be
aware of the problem of ‘arbitrary
arrest’, ‘delay’, and the fear of
lower court judges, that ‘their
career will be on the line if they
were to decide in a particular
way’, there is no evidence of
anything being done to address
the problem. If Lower Court
judges are not giving bail out of
fear of reprisal for grant of bail,
that points to a serious rot in the
system with implications for the
independence of the judiciary.

The magnitude of the problem
which is disguised as ‘delay’ can
be understood by adverting to the
situation of those who were
arrested in the anti- CAA
protests. Four years post the
arrest, out of 18 arrestees, only
six have got bail. The remaining
are waiting either because their
judgments are reserved but not
delivered, or judges are being
transferred before they deliver
the judgement or are recusing
themselves. This has meant that
Sharjeel Imam has had 73
hearings, Meeran Haider 75
hearings and Gulfisha Fatima 73
hearings without there being a
decision! There is a travesty of
justice due to inordinate judicial
delays and multiple re-hearings
of bail applications.

When the Chief Justice asserts in
his public lecture that if ‘liberty
has to have a value, a day in
excess detention is a day too
much’, it is necessary for the
Supreme Court to fix the various
problems of those suffering
unjust incarceration like the anti-
CAA protestors, the BK-16
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accused as well as the journalists
and human rights activists from
Kashmir. The problems of ‘unjust
delay’ caused due to judicial
decisions such as recusal,
transfer and reserved judgments
have to be dealt with by the Chief
Justice as judicial delay is
eviscerating the constitutional
right to life and personal liberty
under Article 21.

An uncomfortable fact which has
to be pointed out is not just the
tendency of the lower or
subordinate courts and High
Courts in mechanically rejecting
bail applications for fear of career
implications. When there is no
consistency in the application of
the basic principle of ‘Bail is a

rule, Jail is an exception’ given by
various benches of the Supreme
Court itself, it will be unrealistic to
expect the High Courts and
Subordinate Courts to function
independently and without fear.
We cannot also forget that in the
past one to two years complaints
have been raised about arbitrary
posting and changes of hearing
of cases before different benches
in the apex court. Serious
questions have been raised
about the transparency in posting
of cases, in the transfer,
appointment and elevations of
Judges and other issues related
to the independence of the
judiciary. Unless these systemic
and structural issues impacting
the independent functioning of

the judiciary are addressed,
occasional rulings like in the
Sisodia and Jalaluddin cases will
appear, at best, chimerical.

What is needed is a nation-wide
discussion about the manner of
functioning and changes required
in the Criminal Justice System
functioning within the larger
jurisprudential process. This is

the only way to lead to a
situation, as pointed out by
Justices S.K. Kaul and M.M.

Sundaresh, “The right not to be
denied reasonable bail without
just cause is an essential
element of an enlightened
criminal justice system”.

ENSURE JUSTICE TO THE RG KAR HOSPITAL DECEASED

DOCTOR NOW!

ALL INDIA FEMINIST ALLIANCE (ALIFA - NAPM)

Note from the Editor: Since the brutal gang-rape of Bhanwari Devi in 1992, PUCL has been an integral part of
the advocacy for women's right to safety and dignity in the work place. A feminist platform of civil society
organisations which came together with 'Vishakha', they filed a PIL in the Supreme Court which led to the
landmark judgement which laid down the Vishakha Guidelines on sexual harassment. This led in turn to the
passing of the POSH Act thirteen years later.

The PUCL also made a formal presentation to the Justice VERMA COMMITTEE and with other women's
groups and scholars assisted in conceptualising the framework of women's rights charter. In the recent case in
Kolkata, PUCL WB has filed a petition in the Calcutta High Court seeking court-monitored investigation into the
brutal rape and murder and a compliance report on the implementation of the POSH Act. We have also moved
the SC as an intervenor in the suo-moto case, which senior counsel Mihir Desai and Jhuma Sen are arguing.

Arrest all accused and Initiate
Action against police and hospital
officials who violated the law and
committed irregularities

ALIFA Calls for an end to the
culture of violence in healthcare
NOW!

Address systemic issues and
ensure safety for all women
health professionals Stop
drawing ‘political mileage’ out of
gender-based crimes and
violence!

Deeply shattered by the recent

incident at RG Kar Hospital,
ALIFA demands justice for the
violated and deceased doctor in
West Bengal as well as prompt
action against all individual and
institutional violators, in the case.
We would also like to highlight
the systemic issues of violence in
healthcare (against all healthcare
workers and patients) that
remains unaddressed.

All India Feminist Alliance (ALIFA
-NAPM) strongly condemns the
brutal incident of gangrape and
murder of the doctor of RG Kar
Medical College and Hospital,

Kolkata. As reported by multiple
sources, on the night of the 8th
and 9th August, 2024, a resident
doctor on a 36-hour shift, after
having finished with her work,
went to rest in the Seminar room
of the hospital at about 2 am. In
the morning, her parents were
informed that she was very
unwell and that they should
come. Later after making them
wait for more than three hours at
the hospital, they were informed
that the doctor had ‘committed
suicide’. Shocked by this news,
the father pleaded that he got a
glimpse of his daughter, which is
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when he saw, that the young
doctor was semi-nude, her legs
were at right angle, blood had
been oozing from her eyes and
that there were innumerable
injuries around her neck and
body, her bones seemed broken.

One cannot imagine the plight of
the father, watching the body of
his daughter, with her legs pulled
apart with a force that broke her
pelvis, her spectacles crushed
into her eyes, while all she did
was save the lives of the others.
The parents knew that they were
being fooled. After rushing to the
police station to lodge an FIR, the
parents were told that an
‘unnatural death’ report had
already been recorded and not
an FIR for homicide. The brazen
manner in which the Hospital
administration and the police
were complicit in changing the
character of the crime and
misleading the agencies, is
shocking. The postmortem was
also conducted only the next
night, despite Supreme Court
guidelines regarding
transparency and accountability.
The autopsy report indicated the
possibility of gangrape,
strangulation and that more than
one person was involved in
causing multiple injuries to her
body. The police have arrested a
33-year-old police (civil)
volunteer called Sanjoy Roy, who
was said to have access to most
departments of the hospital and
was tracked from the CCTV
footage.

There were serious flaws and
delays in the initial stages of
investigation including the brazen
manner in which the cover up
was underway by the hospital
authorities and the police. The
Principal Dr. Sandeep Ghosh
blamed the deceased doctor for

her rape and murder and stated
that “it was All-India Feminist
Alliance (National Alliance of
People’s Movements) Struggle —
Solidarity — Sisterhood ALIFA
Dismantle Manuvad-Patriarchy,
Enable Gender & Social Justice
NAPM irresponsible of the girl to
go to the seminar hall alone at
night” and also called her
psychotic. The other doctors of
the hospital in shock and outrage
started a protest on the 9th itself,
which spread to all hospitals in
Kolkata and has now spread
nation-wide. When the
investigation did not proceed any
further, the family moved the
High Court, demanding a CBI
probe, which was ordered by the
Calcutta High Court on the 14th
of August, 2024.

So brazen has been the attempt
to wipe out evidence from the
scene of crime, the Seminar hall,
that the hospital authorities broke
down sections of the seminar
hall, in the name of
‘maintenance’. Similarly on the
14th night, when the women of
the entire city were out on the
streets to reclaim the night, a
huge mob entered the premise of
the RG Kar hospital and
vandalised the emergency, the
protest site in the compound,
heckled and beat up patients in
the wards, to demoralise and
teach the protesting doctors and
staff a lesson!

That issue of gang rape and
murder of a young woman doctor
itself is very grave and requires
corrective action for healthcare
and workplaces to be safe for
women, gender-diverse, trans,
queer individuals and people of
oppressed  caste/religion/class
backgrounds. To add to this, the
sequence of events and the
fierceness with which the State

Government has been resistant
to protests make it clear that the
issue at hand is more than the
gang rape and murder of a young
women doctor. The attacks on
RG Kar on 14th and ABHAYA
(the deceased doctor's name
given by her colleagues) and the
past history of this hospital make
it clear that there are also huge
benefits that flow from the
hospital to the party in power and
to the officials within the health

system. Rumours and
newspapers speak about drug
trafficking, making of
pornographic films at night within
the hospital premises, illegal
siphoning off of medicines and
equipment, illegal tendering,

paying touts for admission and
treatment etc. The involvement of
thugs from nearby areas who
receive a small portion of these
benefits, is widely believed to be
the reason of the attack on 14th
night.

This is also evident through the
fact that the Principal Sandip
Ghosh, who resigned from the
RG Kar Medical College and
Hospital, was appointed as
Principal of another hospital,
showing how highly favoured he
is politically. The way this has
been dealt so far is drenched in
patriarchy, lawlessness and
complete lack of accountability at
every level of intervention by the
state.

The Medical College and
Hospital gangrape and murder
case, has brought back the
horrors of the Aruna Shanbaug
case, who in 1973 was raped
and brutally assaulted by a ward
boy in the KEM, hospital of
Mumbai. She went into a coma
that night and lived 42 years in
that condition, before she passed
away. But even five decades
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later, women in healthcare
remain so unsafe, that such a
brutal case of rape and murder
happened in the heart of Kolkata.
We extend our heartfelt and
complete  solidarity to all
healthcare professionals, not just
in Kolkata, but all over the
country, who are protesting in
outrage at what happened and
are demanding justice for the
deceased doctor. At this point, it
is not just about doctors
anymore. Such incidents would
make anyone ashamed, and
quiver in horror, no matter what
part of the globe they are from,
and put into question whether we
have made any progress, when it
comes to the safety of women, if
at all.

We, the undersigned, see this
case as a serious failure of due
diligence and failure of the state
response to this heinous crime,
that our first appeal is to the
Calcutta High Court who should
monitor the CBI investigation of
the case, as increasingly most
investigation  agencies  work
under a lot of poliical
interference and pressure.

It is well-established that women
and queer staff are most
vulnerable when basic facilities
and amenities are absent and
they end up in spaces which are
unsafe, increasing their
vulnerability, which is what
happened in this case. When the
victim doctor at 1 am wanted to
rest, and so she went to sleep in
the seminar room as there was
no other space. The RG Kar
College has poorly lit spaces and
does not have proper on-call
rooms with an  attached
bathroom. It is in fact the
bounden duty of any employer to

Harassment of Women at the
Workplace (Prevention,
Prohibition and Redressal) Act,
2013. Further, in terms of the
implementation of the Actwe
note that the Internal Committee
constituted under the law,
includes the Principal, which has
the potential of compromising the
impartiality of the Committee.
The employer has to issue a
show cause notice and initiate
disciplinary action based on the
findings and recommendations of
the Internal Committee. The
Internal Committee’s acts get
compromised if the Principal as
the Head of the Institution is a
member of the Committee.

We demand:

1. A fair and just investigation by
the CBI and immediate arrests of
all the accused.

2. Probe into the manner in
which college authorities,
including the former principal
tried to destroy evidence. It
needs to be investigated on
priority and criminal proceedings
need to be initiated against them
for overseeing the destruction of
the crime scene.

3. The suspension and initiation
of  disciplinary  proceedings
against Kolkata State Police
officers who committed serious
legal violations and irregularities
in the initial stages of
investigation, tried to present a
homicide case as suicide, and
also tried to protect the real
culprit.

4. An FIR be lodged against the
Kolkata State Police Officers for
misleading the track of
investigation,  attempting  to
destroy evidence in the initial
stages as well as allowing for
destruction of evidence at the
scene of crime

protest site at the RG Kar
hospital be arrested at the
earliest and the conspiracy of the
attack be exposed.

6. Due Implementation of the
Sexual Harassment of Women at
the  Workplace  (Prevention,
Prohibition and Redressal) Act,
2013, in letter and spirit at the
RG Kar Medical College. This
must include provision of On-call
and rest rooms with proper
bathroom, and  appropriate
lighting in all spaces.

7. Due implementation of the
Supreme Court orders to ensure
that trans and queer health
workers, besides women, have a
safe working environment, with
provision of rest rooms, toilets
and on-call rooms.

8. Action be initiated against the
Principal of RG Kar College to
disqualify him from Principalship
from all Educational Institutions.
9. Action be taken against those
sharing fake, hateful and sexist
posts on social media as well as
revealing the identity of the
deceased victim.

Representatives of Women'’s,
Feminist groups and ALIFA see
the recent incident as a symptom
of the existing complacency in
the healthcare system that is not
people-centric or justice oriented.
Women, people of oppressed
genders, castes, religions, class
continue to face violence of all
forms in our healthcare system,
be it students, residents, doctors,

nurses, community health
workers,  ASHAs, sanitation
workers, paramedical staff or
patients.

In this light, we demand that the
Union Ministry of Health and
Family Welfare (MoHFW) take
into account the issue of violence

take all necessary preventive 5. All the accused who in a systematic manner and
measures under the Sexual vandalised the hospital and address it in healthcare and not
PUCL Bulletin 3) September 2024



summarily blame the patients
and their families (as has been
done in the Office Memorandum
dt. 16th August, 2024 of
MoHFW), as patients themselves
face violence in healthcare on a
daily basis.

There are several reports (and
several more unreported
incidents) of sexual assault
across the country in both public
and private healthcare institutions
perpetuated by the existing
power hierarchies among various
cadres of healthcare workers and
between healthcare workers and
patients. Reports of nurses,
sanitation ~ workers,  medical
students, junior doctors, being
sexually exploited by the staff in
administration/ management/
doctors with  higher power,
patients facing sexual assault,
obstetric violence, verbal abuse
and other forms of violence by
healthcare professionals are
continuing to occur. These forms
of violence are deeply rooted in
oppressive structures of
patriarchy, caste, class,
capitalism, communalism, trans-
phobia, ableism and ALIFA is
committed to challenge these
structures.

We demand healthcare spaces
to be safe for all those involved in
the care process including the
patients who often are at the
receiving end of various forms of
violence. We demand that all
healthcare establishments inclu-
ding at the primary healthcare
level implement the Sexual
Harassment of Women at
Workplace (Prevention, Prohib-
itton and Redressal) Act, 2013
and Rules in its true spirit and be

accountable to creating a safe
workplace environment that is
free of violence. Additionally, we
demand that the government
ensures constituting Local
Complaints Committee (LCCs) in
every district which is required
under the Rules of the PoSH Act.
The committee and adminis-
tration should also ensure regular
sensitisation workshops of staff
on gender and sexual
harassment at workplace.

Administration  should ensure
adequate infrastructure for safety

of the healthcare workers,
students, and patients - hostel
facilities, hospital departments,

duty rooms, rest rooms for on-call
night duty staff, toilets, wards,
adequate lighting in all areas,
safe transport facilities for
healthcare staff in night duty,
adequate security personnel,
security cameras.  Violence
against healthcare staff is also
linked to staff shortages and poor
quality of healthcare. We
demand that adequate
healthcare staff be ensured so as
to prevent violence and avoid
long working hours and poor
work conditions. Administration
should prevent exploitation of
power hierarchies within the
medical colleges and healthcare
establishments and create a
positive workplace culture for
better provision of healthcare.

Privatisation of the public
healthcare system and increased
contractual nature of work in the
health sector has led to a higher
out-of-pocket expenditure and
lack of accountability by the
system to both health workers
and patients. We condemn the

spree of privatisation in the
health sector and demand
regularisation of all cadres of
health  workers.  Contractual
workers (who are mostly women
and many of oppressed castes)
like sanitation workers, nurses,
ASHAs etc suffer sexual and
other forms of violence because
of exploitative nature of work
arrangement and job insecurity.

We demand strict grievance
redressal systems and legal
mechanisms for patients’ safety
and addressing sexual and other
forms of violence.

We stand for justice for the
Kolkata doctor! And Action
Against all her Violators!

We stand in solidarity with all
those facing and resisting
gendered and other forms of
discrimination and violence in
healthcare systems on a daily
basis!

We call for immediate and
serious action to prevent and end
violence in healthcare!

As feminists, we call for focussed
and united struggle on systemic
gendered discrimination and
violence, including on persons
from diverse marginalized social
locations. We warn vested
interests and political outfits, in
particular  right-wing  forces,
against drawing mileage out of
gender-based crimes while not
otherwise exhibiting any concern
about increasing gender based
violence and taking any steps to
redress the same.

(August 17, 2024)
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AMENDMENTS IN THE UTTAR PRADESH ANTI-CONVERSION
LAW 2021 MAKES IT EVEN MORE UNCONSTITUTIONAL

PUCL UTTAR PRADESH

Note from the Editor: The myth of conversion remains a bogey which is used to target the constitutional
right to practice, profess and propagate religion as recognized under Article 25. This Amendment in fact
comes during the pendency of the challenge to the constitutionality of the UP Freedom of Religion Act
2021 in the Supreme Court. The amendments which increase punishments as well as allow for any third
person to report a forced conversion is likely to only make matters worse for the minority communities by
giving Carte Blanche for excesses by vigilantes.

The amendment of 2024 along

with the law needs to be
repealed!

When the Uttar Pradesh's
Religious Conversion (Prohi-

bition) Act, 2021 was passed in
the state assembly it was heavily
critiqued by human rights
organisations, women's organis-
ations and constitutional lawyers
from all over the country but after
the amendment of 29th July,
which grants it powers to be
more arbitrary, cruel and attacks
civil rights of all making it even
more  unconstitutional.  Uttar
Pradesh PUCL demands for the
revocation of the amendment as
well as the original act as well.

Women's  organisations  and
different civil rights groups from 8
states have challenged the Uttar
Pradesh Prohibition of Unlawful
Conversion of Religion Act, 2021
along with similar laws present in
different states of the country
awaiting the hearing at the
Supreme Court. These laws
have been opposed as it goes
against the right to equality,
religious freedom and right to life
enshrined in articles 14, 21 and
25 of the Indian Constitution.
This law attacks minorities and
adults, specifically women, to
choose the life they want to in
this patriarchal society. When
this law was enacted, it was
feared that it would be used to
systematically target minorities

using powers of the state and it
was later found to be true. Such
harassment was happening
when the law stated that only
close family members could file
an FIR regarding such a case
but now after the amendment
that was passed on 29th July,
2024 anyone can file an FIR
where they suspect anything of
that sort. Such an amendment
infringes upon several freedoms
that were gained because of
years long struggles, it further
empowers the state to insert
itself into the private lives of
individuals and directly goes
against the settled jurisprudence.

It is important to note that before
this amendment came into
existence, the police was already
illegally acting upon complaints
made by third parties leading to
incarceration and torture of
accused but such cases were
getting demolished in the courts.
After this law came into
existence in 2021, it has been
reported that in many cases the
complainants were right wing
groups like Bajrang Dal, RSS,
VHP, etc. who were not even
remotely related to the said
parties. Complaints were being
made against such groups but
instead of focusing on it, the
state government made their
illegal interventions legal.
Additionally, as per the newly
enacted BNS anyone can file an
FIR from anywhere all over the

country. This directly indicates
that it would lead to more
harassment of Muslims,
Christians and other minorities
and it seems that's the aim of the
government as well.

It is to be noted that this
amendment recognises religious
conversions of women, minors,
disabled people and scheduled
Tribes as a serious offence and
prescribes imprisonment of 20
years and have purposely made
it difficult for the accused to get
bail. This has amended section
4,5 & 7 of the 2021 act and adds
two subsections to the 7th
section stating that during the
bail hearing of an accused, no
bail could be granted without
giving an opportunity to the
government advocate to oppose
it. The supposed crimes under
this law have been made
cognizable and non-bailable and
at minimum a sessions court can
hear this case.

Apart from this, this amendment
has increased the quantum of
incarceration as well as fine.

Before if a person was found to
be guilty of converting someone
illegally then the quantum of the
punishment was minimum 1 year
in jail to maximum 5 years and a
Rs 15,000 fine but now it has
been increased to minimum 5
years in jail to maximum 10
years and a fine of Rs 50,000.
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The same has been increased
for such crimes against women,
minors, Dalits or tribal
communities from 10 years
maximum to 14 years and the
fine has been increased from Rs
25,000 to Rs 1,00,000 as well.

The sections covering mass
conversions have been made
even more stringent where the
minimum punishment used to be
3 years pushing up to a
maximum of 10 years but now
the minimum punishment has
been made 7 years and could be
stretched up to 14 years. The
fine has been doubled to Rs
1,00,000.

The amendment to section 5 now
states that if a person collects
money from foreign sources or
illegal institutions in order to
illegally convert people then the
fine would be Rs 10,00,000 and
will be sentenced for a minimum
period of 14 years doubling it
from the earlier stated
punishment. Apart from this if an
individual attacks another, uses
force against them or threatens
their life or entices them with a
promise of marriage or bribes
them or conspires against them
or smuggles them with an intent
to convert them then they would
be sentenced to a minimum of 20
years of imprisonment and could
be increased upto a life
imprisonment. The amended bill
also states that the courts should
fix an appropriate compensation
to the 'victim' from the convict
which could be upto Rs 5,00,000
and will have to be paid
separately from the fine.

The intention behind introducing
the bil to add such an
amendment to the law is clearly
exposed, it reflects even more
malice against minority religions.

This law has been enacted to
target them specifically as they
had already been on the radar of
this government.

Only a religious state can
consider religious conversion
such a heinous crime that it
warrants a punishment
equivalent to murder. This is a
bad sign for democracy in itself.

Since the law's enactment in
2021, it has been observed that
interfaith couples, where the man
belongs to a minority community,
have been harassed under this
law. Not only the man, but his
entire family has been jailed in
several instances, as per the
law. This law is against the right
of adults to choose their partner
or cohabitate, it goes against a
woman's right to choose their
partner, and now this
amendment openly declares to
ruin the lives of such couples.
Any person can file a case

against such a marriage,
claiming it was done under
pressure or temptation for
religious conversion and

‘demographic change' (as per
the amendment bill's words).
Consequently, the man will be
jailed, and the woman will be
separated from her chosen life
and partner.

While in the notable case of
Hadiya vs  Ashokan, the
Supreme Court stated in its
verdict, 'Adults have the right to
marry and convert to another
religion as per their choice. No
one should interfere with an
individual's freedom to marry and
convert.'! However, this law and
especially its proposed
amendment defy the Supreme
Court's ruling.

Adityanath, while discussing the

draft amendment bill, said that it
was necessary to bring the
amendment due to the alleged
‘organized and systematic'
involvement of ‘foreign and anti-
national elements and
organizations' in demographic
changes caused by illegal
religious conversions.

Their statement makes it clear
that the intention  behind
introducing the amendment bill is

not to prevent religious
conversion, but to further
promote  majoritarian  chaos,

making the state more religious,
and broaden and ‘legalize'
oppression of minorities.

The Supreme Court has only
deemed anti-conversion laws
constitutional as long as they do
not interfere with an individual's
right to religious freedom.
However, these amendments will
significantly increase such state
interference. PUCL Uttar
Pradesh opposes this
amendment bill even more than
the original law and demands the
immediate withdrawal of the
entire law.

President Seema Azad
General secretary Kamal Singh
PUCL Uttar Pradesh

(August 3, 2024)
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LETTER PETITION SEEKING URGENT INTERVENTION
AGAINST THE ILLEGAL, DISCRIMINATORY ACTION OF THE
STATE IN UDAIPUR CITY BEFORE THE SO-CALLED
“BULLDOZER JUSTICE” TAKES OVER THE CONSTITUTION OF

INDIA

To,

Hon’ble The Chief Justice
Rajasthan High Court, Jodhpur
Rajasthan

Subject: - Urgent intervention
against the illegal, discriminatory
action of the state in Udaipur
city- before the so called
“bulldozer justice” takes over the
Constitution of India.

Respected Sir,

With reference to the above-
mentioned subject matter, we
request your kind attention to the
illegal, discriminatory and
communal conduct of the state
authorities in the city of Udaipur,
Rajasthan

On 16/08/2024, it was alleged
that a schoolboy belonging to the
Muslim community had stabbed
his classmate who was a Hindu.
Later, the injured boy was taken
to the hospital and is currently
receiving treatment. The child in
conflict with law has been taken
into custody. It is also strange
that the father too has been
arrested by the police, the
reasons are unknown.

However, it is pertinent to
mention here that the Forest
Department issued a notice
dated 16/08/2024 to the father of
the child in conflict with law,
stating therein that the house in
which they were residing comes
within the protected area under
the Wildlife Protection Act and

PUCL RAJASTHAN

the directed them to vacate the
said premises before
20/08/2024. 1t is worthwhile to
mention here that there are more
than 200 houses constructed in
the said locality, however, only
the family of the juvenile in
conflict with law is being targeted
by the state authorities to satisfy
the power lust of certain
miscreants / class of miscreant
in the society who benefit from
such communal tensions in the
country.

This pick and choose — targeted
approach of the state authorities
is a blatant violation of the
fundamental rights and the
principles of natural justice of the
people dwelling in the said
house, much less the legal rights
available to them in the special
laws.

Before the family members of
the child in conflict with law could
have approached this hon'ble
court against the said arbitrary
and illegal notice  dated
16/08/2024, the state authorities
demolished their house with a
JCB / Bulldozer and the entire
family of the child in conflict with
law has been dispossessed in an
arbitrary and illegal manner. The
dispossessed innocent persons
have no other place to reside
and all the friends and relatives
of the dispossessed family
members are denying shelter to
them on account of severe
apprehension of such illegal and
discriminatory action in the event

of giving them shelter. This
action of the state is nothing less
than goonda raj which will make
the existence of courts of law
irrelevant.

By this action of the state, this
isolated alleged offence of
stabbing is being given a
communal colour only because
the child in conflict with law is
from the minority Muslim
community and the victim
belongs to the majoritarian Hindu
community. Nowhere in the
entire  BNS, BNSS of the
Juvenile justice Act, it has been
provided that the state
authorities can be permitted to
act in such a cruel &
discriminatory  manner.  The
entire family of the juvenile in
conflict with law is now on
streets for no fault on their part.

Even the hon’ble Supreme Court
of India has sternly criticized this
practice of ‘bulldozer justice’
when several such incidents
were being reported from the
Stat of UP, apart from State High
courts in Guwabhati, Allahabad,
Jabalpur and Delhi.

Sir, your urgent intervention on
the judicial side is extremely
quintessential, currently failing
which the lawlessness will soon
take over and bulldozer justice
will take place of the courts of
law for dispensing justice.

If this is allowed to be continued,
we firmly believe that the day is
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not far when the executive will
bulldoze even the courts of law
who are passing orders against
their government.

Hence, apart from your kind
intervention in this matter, as an
urgent cry for the disposed family
we request for your appropriate
directions for the:

o Rehabilitation of the
dispossessed members and
in the meanwhile, we request
a transitional shelter pending
arrangements of appropriate
shelter.

¢« We demand compensation
for the illegal action of
demolition undertaken by the
state and

e Strict legal action against the
erring officers who ordered
for the said illegal demolition.

¢ Investigation in the criminal
Case be monitored by the
Hon’ble court as the Udaipur
police and administration
have shown their extreme
bias against the accused,
even prior to the
investigation, that fair and
just investigation seems a far
cry.

Please treat this as a letter
petition and pass appropriate
orders for taking Suo-moto
cognisance, by the hon’ble High
Court.

With regards,
Kavita Srivastava
PUCL National)
Bhanwar Meghwanshi
(President, PUCL Rajasthan)
Anant Bhatnagar (General
Secretary, PUCL Rajasthan)

(President,

(August 17, 2024)

PROCESS AS PUNISHMENT: JUSTICE DELAYED, JUSTICE

DENIED

NATIONAL ALLIANCE FOR JUSTICE, ACCOUNTABILITY & RIGHTS

Open Appeal by 100+ Lawyers &
Other Law Professionals from
across India to the Judiciary:
Uphold Right to Bail, Speedy
Disposals & Liberty

Judicial delays and Multiple Re-
hearings of bail applications of
‘equal citizenship’ activists violate
fundamental rights to liberty and
speedy justice

15th August, 2024: As we mark
our 78th Independence Day,
NAJAR expresses deep concern
about the inordinate judicial
delays in the bail applications of
those accused in FIR 59/20
(Delhi Police Special Cell), where
multiple students, activists and
local Muslim residents from
North-East Delhi have been
charged under the draconian
Unlawful Activities (Prevention)
Act (UAPA). They have been
accused of ‘hatching a
conspiracy’ to plan and
orchestrate the targeted
communal violence that took
place in February 2020 in Delhi.

Of the 18 people arrested in the
case, only six are reported to
have received bail so far. The
others are facing multiple
concerns - either their judgments
are being reserved but not
passed, or, judges are being
transferred after the hearing, or
are recusing themselves. This
has led to undue and unjust
delays in the process of hearing
and disposal of bail applications.

Number of bail pleas listed and
changes in bench:
1.Sharjeel Imam’s bail plea
was first listed on April 29,
2022. Since then his case
has been listed 72 times and
the bench has changed 6

times. As of today, the
judgement has not been
reserved.

2.Meeran Haider's bail plea

was first listed on May 20,
2022. Since then his case
has been listed 76 times and
the bench has changed 8
times. The judgement was
reserved by a bench led by

Justice Mridul on March 6,
2023.

3. Gulfisha Fatima's bail plea
was first listed on May 11,
2022. Since then her case
has been listed 73 times and
the bench has changed 4
times. The judgement was
reserved by a bench led by
Justice Mridul on February
13, 2023.

4. Khalid Saifi's bail plea was
first listed on May 10, 2022.
Since then his case has been
listed 64 times and the bench
has changed 5 times. The
judgement was reserved by a
bench led by Justice Mridul
on December 12, 2022 and
again on January 5, 2023.

5. Mohammed Saleem Khan's
bail plea was first listed on
May 23, 2022. Since then his
case has been listed 72 times
and the bench has changed 6
times. The judgement was
reserved by a bench led by
Justice Mridul on March 6,
2023.

6. Shifa ur Rehman'’s bail plea
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was first listed on June 3,
2022. Since then his case has
been listed 72 times and the
bench has changed 5 times.
The judgement was reserved
by a bench led by Justice
Mridul on March 6, 2023.

7. Shadab Ahmed's bail plea
was first listed on November
29, 2022. Since then his case
has been listed 57 times and
the bench has changed 4
times. The judgement has not
been reserved yet.

8. Athar Khan's bail plea was
first listed on December 23,
2023. Since then his case has
been listed 50 times and the
bench has changed 4 times.
The judgement has not been
reserved yet.

Additionally Umar Khalid, Salim
Malik @ Munna, Tasleem Ahmed
& Tahir Hussain continue to
languish in prison. It has been 4
years or more since their arrests
despite which the trial has not
even begun in the case. And yet,
the bail applications of most of
the accused in the case have
been pending in the Delhi High
Court without any verdict for
more than two years now.

Key concerns that have been
revealed during pending bail
applications:

Non-application of
precedence: Most of those
arrested in the case, first applied
for bail in the trial court during the
second half of 2021, after the
Delhi High Court granted bail to
Asif Igbal Tanha, Natasha Narwal
& Devangana Kalita in its 3
historic judgments dated 15th
June 2021. The  judges
unequivocally recorded "We are
constrained to say, that it
appears, that in its anxiety to
suppress dissent and in the
morbid fear that matters may

get out of hand, the State has
blurred the line between the
constitutionally guaranteed
‘right to protest’ and ‘terrorist
activity’. If such blurring gains
traction, democracy would be
in peril".

The Bench led by Justices
Siddharth  Mridul and Anup
Jairam Bhambhani (judgment

authored by Justice Bhambhani),
undertook a detailed analysis of
what constitutes terror under the
UAPA (Unlawful Activities
Prevention Act, 1967), the right to
protest and the provisions and
principles of bail. It found on a
reading of the charge-sheet, that
prima facie, the allegations made
were not even borne out from the

material on which they were
based. That shorn of the
“superfluous verbiage,

hyperbole and the stretched
inferences by the prosecuting
agency”, i.e. the Delhi Police,
the factual allegations made
against the accused did not
prima  facie  disclose the
commission of any offence under
sections 15, 17 & 18 of the
UAPA.

Unfortunately, the  Supreme
Court (Bench of Justices Hemant
Gupta & V Ramasubramanian)
three days later on 18th June
2021, is reported to have said
that it found it troubling that a bail
judgment had discussed the
entire terror law. It, therefore,
passed an interim order directing
that the detailed High Court
Judgments granting bail shall not
be used as precedent and may
not be relied by upon any of the
parties! While the Supreme Court
did not interfere with the release
of Asif, Natasha and Devangana
at that stage, this judgment would
later come in the way of helping
the remaining accused.

At the stage of passing the final
order two years later on
2.5.2023, the Supreme Court,
now a Bench of Justices Sanjay
Kishan Kaul and Ahsanuddin
Amanullah, gave a strange
explanation to the above, saying
that the idea was to protect the
State against use of the judgment
for enunciation of the law qua
interpretations of the UAPA in a
bail matter! When one of the co-
accused expressed concern that
the observations in the interim
direction were coming in the way
of seeking bail, the Bench said
that “If the co-accused is entitled
to a plea on parity, that is for him
to make and the Court to
consider”. Gulfisha, Khalid Saifi,
Athar, Meeran & Shadab filed
applications before the Delhi
High Court for the Supreme
Court’'s order to be taken on
record in their bail applications, in
order to seek bail on the ground
of parity. However, the bench
either did not assemble, or
adjourned all listed hearings
during the next four months until
19th Oct'23 when Justice Mridul
was transferred to the Manipur
High Court.

Adjournments, recusal,
change of benches: The High
Court Bench  of  Justices
Siddharth  Mridul and Rajnish
Bhatnagar began the bail
hearings in Umar Khalid's petition
which was heard over multiple
hearings for almost 4 months. On
18th October'23, it rejected Umar
Khalid's bail. Yet, the Delhi High
Court, with Justice Siddharth
Mridul as the senior judge in the
bench, had passed the earlier
detailed bail order, castigating
the police for a shoddy
investigation, the unwarranted
use of UAPA and drawing a
sharp distinction between dissent
& terror.
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This Judgment on the other hand
(authored by Justice Rajnish
Bhatnagar), relied upon the
highly criticised ‘Watali’ judgment
passed by the Supreme Court
(authored by Justices A.M.
Khanwilkar and Ajay Rastogi)
which held that the material
collated by the investigating
agency in reference to
accusations against the accused
must prevail until contradicted,
overcome or disproved, and on
the face of it, shows the
complicity of the accused. The
Judgment went on to observe
that there was a "pre-meditated
conspiracy" for causing inter alia
“pre-meditated  protests”, and
"the protest planned was not a
typical protest, normal in political
culture or democracy, but one far
more destructive and injurious
geared towards extremely grave
consequences." This was despite
several discrepancies having
been pointed out by Umar's
counsel. This complete volte face
by the Delhi High Court, in one
year remains unanswered.

Umar subsequently applied for
bail in the Supreme Court, where
his bail was left pending for more
than a vyear with numerous
adjournments, recusal of judges
and change of benches. Finally,
he withdrew his application and
re-started the bail application
process from the trial court. The
trial court once again rejected his
bail and now he is once again
before the High Court, where
notice has been issued to the
police and the matter has been
listed for hearing on 29th August'
24,

Orders reserved: The bail
applications of virtually all the
other accused have remained
pending in the Delhi High Court
(barring Salim Malik whose

application was dismissed
recently). After rejecting Umar's

bail, the bench of Justices
Siddharth Mridul and Rajnish
Bhatnagar heard other bail
applications for almost a year but
merely  reserved orders /
judgments without passing them.
Sharjeel Imam’s  application

remained to be heard.

Transfer of judge: Justice Mridul
was subsequently transferred
and all the bail pleas were
required to be RE-HEARD by a
new bench.

Transfer because of
appointment as Chief Justice
of J&K: On 1st Nov'23, the ball
pleas were listed before the
special bench of Justices Suresh
Kait and Manoj Jain, which only
began hearing the pleas from
Jan'24. This new  bench
concluded hearings on most of
the bail pleas -- Gulfisha, Khalid
Saifi, Salim Malik @ Munna,
Shifa & Meeran. Extensive argu-
ments on Sharjeel's bail plea
took place, but remained to be
concluded. The bench prono-
unced an order and rejected the
bail plea of Salim Malik on 22nd
April'24. Once again the Watali
judgment was relied upon. On
11th July'24, the Supreme Court
collegium recommended the
appointment of Justice Suresh
Kait as the Chief Justice of the
High Court of Jammu & Kashmir.
In light of the imminent transfer,
the current bench has transferred
all the remaining bail matters to a
new bench without pronouncing
a verdict even in the bail appl-
ications it had finished hearing.
This means that these bail
applications will have to be
heard for a third time in the
Delhi High Court.

Recusal: The matters were listed

before the Bench of Justices
Pratbha M Singh & Amit
Sharma, but the latter recused
himself from hearing the pleas.
The new bench will only be
known by the next date of
hearing which is 29th August'24.

Multiple  judgements of the
Supreme Court emphasize the
need and importance of bail
matters to be decided exped-
itiously. In Satender Antil v. CBI,
(2022) 10 SCC 51, the Supreme
Court had directed that bail
applications ought to preferably
be disposed of within a period of
two weeks. For most of the
accused in FIR 59/20 (UAPA
charges), it has been more than
two years and waiting since they
applied in the Delhi High Court
for bail. It has been more than 4
years since they were arbitrarily
arrested and their trial is yet to
begin.

NAJAR condemns this absolute
travesty of justice and expresses
deep concern over these
inordinate, prolonged judicial
delays and multiple re-hearings
of bail applications. In some
cases, Judges have recused
themselves from hearing the
matters and in others, judges
were transferred and have left
without pronouncing a verdict.
The numerous adjournments
numbering up to 60-70 in most
cases, raises serious questions
about the accountability of the
judiciary. We are of the concerted
view that ‘Process has become
Punishment’ for all these law-
abiding activists and that these
delays tantamount to
infringement of their fundamental
rights to liberty and speedy
disposals.

Tragically, a sense of time has
collapsed for those incarcerated
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inside, as they wait interminably
for a verdict on their bail
applications. Precious years of
their lives continue to be brutally
snatched away from them and
their families, with their dear ones
suffering equally, from the
ensuing stress and uncertainty.

Al this for the ‘crime' of
participating in peaceful protests
for equal citizenship against the
CAA-NPR-NRC, a vibrant
movement which was a great
beacon of hope in the struggle for
democracy, secularism and
constitutional  values in  our
country. We hope and expect
that the Supreme Court and Delhi
High Court take immediate
cognizance of the pattern of
injustice that has been meted out
through these ‘hearings’ or ‘non-
hearings’ and  unbelievable
‘delays’.

We hope that these courts
ensure that the rights to bail and
liberty of all activists are upheld,
for these are valuable
constitutional rights and
freedoms. We earnestly appeal
to the Supreme Court and the
Delhi High Court to:

a. Ensure that the bail petitions of
all the accused in the equal
citizenship cases (FIR 59/2020)
are heard and decided in an
expeditious manner, within two
weeks at the most.

b. Direct immediate payment of
appropriate compensation to the
accused and their families, for
the inordinate delays in these bail
matters.

c. Institute a fair judicial system,
so that in the event of transfer /
elevation, judges are required to

pass orders in ball
where  hearing  has
concluded or judgement
been reserved.

matters,
been
has

Today, hope shines a little
brighter as the Supreme Court
(Bench of Justices Abhay Oka &
Augustine George Masih), has
clarified that ‘bail is the rule, jail is
the exception’, even in special
statutes like the UAPA. We at
NAJAR, hope that all those in
FIR 59/20 and many others like
them, can savour their liberty
once more with the immediate
delivery of justice. Ensuring their
liberty would be a true homage to
all our freedom fighters and
makers of the Indian Constitution.

(August 15, 2024)

FIVE YEARS AFTER ARTICLE 370, J&K CONTINUES TO BE A
TRAGIC SAGA OF CONTROL AND ERASURE

Five years after Jammu and
Kashmir was robbed of its special
status, sliced into two units with
the diminished status of Union
Territories of Jammu and
Kashmir, and Ladakh, Narendra
Modi returned as India’'s prime
minister for the third time. Within
days, there was an indication of
what this would mean for the
erstwhile state, where the
government had  effectively
exercised systemic and coercive
control since August 5, 2019. His
dwarfed status in the parliament
was no barrier.

The prosecution of internationally
acclaimed author Arundhati Roy
and former law professor Sheikh
Showkat Hussain under anti-
terrorism laws for decade-old
speeches signaled the first

ANURADHA BHASIN
troubling escalation of New
Delhi’'s stranglehold on Kashmir.
This action set the tone for other
institutions including academic
spaces to crack down on the K
word that is out of sync with the
government's one commandment
rule: Nothing negative about
Kashmir will be allowed in written
or oral form. Last week South
Asia University took disciplinary
action for a research proposal on
Kashmir's  ethnography that
quoted Chomsky’s unflattering
remarks.

Such intolerance to criticism
about Kashmir gives a feeble
hint of what the people living
within its territory, the entire
erstwhile state included, grapple
with on a day-to-day basis. A
heavy-handed approach to free

free speech and political
opposition that began in 2019
continues across Jammu and
Kashmir and Ladakh, and exists
in its most unadulterated form in
the Kashmir Valley.

Frozen turbulence
The scale can be gauged from a

recent order issued by the
Jammu and Kashmir
administration run by New
Delhi's points man, lieutenant
governor, which virtually

encourages government officials

to criminalise complaints by
whistleblowers  against them.
The order states that if

complaints against officers are
“found to be fraudulent”, all

assistance will be given to the
officers to  prosecute the
complainants. In  short, the

government officials will
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adjudicate on the genuineness of
any complaint against their
colleagues, and they will sit as a
jury to judge their own acts of
omission and commission. There
will be no judicial oversight in a
region where judicial processes
have already become tardy and
slow, barring some rare
exceptions.

In July, three prominent lawyers
— Nazir Ahmed Ronga, Ashraf
Mir and Mian Muzaffar — were
arrested under the draconian
Public Safety Act. This followed
the detention of senior lawyer
Mian Qayoom and Babar Qadri
on murder charges. Authorities
simultaneously blocked elections
for the Jammu and Kashmir High

Court Bar Association,
suspended since India’s 2019
revocation of Kashmir's

autonomy, exposing a systematic
assault on legal representation
and civil liberties in Kashmir
where dissent and criticism have
already been stamped out under
systemic repression exercised
through arrests, detentions, raids,
interrogations, repeated
verifications, job terminations and
attachment of properties on
frivolous pretexts.

In inverse proportion to the
staggering number of arrests, the
number of lawyers willing to
challenge the detentions legally
has drastically reduced. The
recent arrests ensure that guided
by the fear of reprisal, the
lawyers will be even more
hesitant to take up cases of
political prisoners and habeas
corpus petitions or other cases

activists under PSA, terror
charges, money laundering, and
other cases, with chilling effects
on media and any democratic
discourse.

Such detentions coupled with
panoptic surveillance that maps
every individual through overt
and covert verification processes
and interrogation cements fear in
the minds of the rest, instilling a
silence that is frozen in the
turbulence of the time.

Briefly broken amidst the hectic

parliamentary polls and
articulated through brisk
voluntary voting, the silence,

engendered by fear remains one
defining characteristic of
Kashmir. The civil society has
retreated into the shadows.
Human rights violations and
breach of democracy are
insulated from scrutiny as human
rights defenders like Khurram
Parvez languish in jails and the
rest are exhausted by a
continuous cycle of interrogations
and routine verifications.
Journalists have almost stopped
doing critical stories, writing
about human rights or even basic
civic amenities. Information has
been buried under covers of
secrecy that are imposed through
repetitive reprisals.

Willful ignorance and its
dangerous portents

The virtual death of journalism
highlights the biggest casualty of
the post-2019 actions as
information has slipped into a
black hole, making knowledge

part of the country. Delusional
thinking is not only
disempowering, but also
destructive in many ways. Willful
ignorance is  even more
dangerous.

Signs of this destruction are
already beginning to unravel.

In  striking contrast to the
delusional over-confidence of the
Indian government and its
narrative of normalcy, there is an
uptick in terrorism, which not only
continues to simmer in the
region’s epicentre — the Kashmir
Valley, but there’s also a spillover
to the otherwise calmer region of
Jammu. Apart from civilian
casualties and selective killings,
since 2021, 49 soldiers have lost

their lives in 33 terror-related
incidents in Jammu province,
highlighting the unsustainable

and disproportionate loss of the
security forces.

Questions are being asked
nation-wide ~ why  this is
happening and as usual the
television news channels with
glee abandon a performative
theatre of outrage and misplaced
assumptions. It would be too
much to expect them to
interrogate the causes that have
been cloaked in secrecy for five
years.

If they did ask the right questions,
they would know that the
escalation in militancy is a
culmination of the multiple
failures  including  misplaced
counter insurgency strategies,
the muscular governance model

that challenge the state. about Kashmir absent. and the inability to mend fences
Journalists have disappeared with the neighbours. It is simply

In the last five years, the and invisibilised the larger not only about a ‘mischievous

government has already made masses they usually report enemy across the border'.

sweeping arrests including of about, leaving a void that is filled

journalists,  lawyers,  political by ignorance, promoting The Modi-led government has

activists, and civil society delusions about the most volatile  invested India’s huge military
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apparatus in maintaining tight
surveillance and systemic but
low-key repression to control the
civiian population in Kashmir.
The resources meant for security
have been arbitrarily
misallocated, providing a perfect
fertle ground for militants to
exploit and making the
intelligence networks fragile and
compromised, leaving the
security forces blind to the
emerging threats. By redeploying
security troops from Jammu
province to the Chinese borders,
following the incursions in
Ladakh’'s Galwan Valley, the
otherwise comparatively calmer
Jammu region has been
dangerously undermanned. The
militants are using these
vulnerabilities to infiltrate from
across the Line of Control on the
western side and engage in
targeted killings of civilians or use
the mountainous dense forests to
engage the security forces in
exhausting gun battles with a fair
degree of success.

The myopic obsession with
internal control of the erstwhile
state’s 14 million people has left
security of the troubled region
vulnerable, with wider geopolitical
ramifications. Provoked by the
redrawing of Jammu and
Kashmir’s boundaries and India’s
assertions of reclaiming the
Chinese occupied territory, China
has already seized 2,000 square
kilometers in Ladakh. Meanwhile,
the fragile ceasefire with Pakistan
lacks the diplomatic groundwork
necessary for sustainable peace.
Pakistan’s internal pressures and
China’s growing military support
create a volatile cocktail that can
ravage the region with relentless
violence.

and

Wallpaper of tourism

development

Add to this, the fear, panic and
long pent-up distress of the
people pushed to the edge by ill-
planned actions of the
government that can no longer
be wall-papered by the rosy
pictures of brisk tourism and
development. These  happy
narratives, by the way, feature
tourists, corporate investments,
and projects that hang like
castles in the air. Erased, the
residents of Jammu and Kashmir
serve at best as a blur in the
backdrop.

Much worse, both models are
unsustainable as they impose
huge risks on the Himalayan
region’s fragile ecology and
promote loss of livelihoods. While
water and other resources are

being mined beyond the
capacity, tunnels are being bored
through the mountains
contributing to  threats  of
landslides, loss of lives and
homes.

Tourism is leaving behind

ecological footprints with reckless
dumping of mineral water bottles
and plastics. New tourism focus
areas are losing their pristine
glory to unplanned concretisation
and vehicular mobility that these
areas cannot sustain the burden
of. The development model has
promoted change of land-use of
seismic proportions, converting
agricultural lands, orchards and
forests into barren lands or
roads. Preference to outsiders in
business contracts and
industries, as well as in offering
large land banks on lease for
investments is leading to
escalation in unemployment and
loss of livelihoods.

The government touts its Smart
City initiative as a beacon of
progress, promising increased

efficiency and safety. However,
the reality is far grimmer. The
Smart City projects in Srinagar
and Jammu have offered
widened footpaths and shrinking
roads, synthetic tiling  of
walkways without planned
drainage, wasteful concretisation
of back lanes and smart
electricity meters that neither
check frequent power outages,
nor check inflated billing.

The positive narrative on Jammu
and Kashmir, that camouflages
these aspects, is told through
propaganda channels of the
government or lap-dog media.
The story is not told by its people
who are reduced to objects under
control, robbed of all agency.
They whisper when the state’s
grip slightly relaxes, once in
every while, and go back into
their shells when it tightens its
grip. Community conversations in
one of the most politicised areas
of the world have been de-
politicised, mutual trust has been
reduced to a naught.

People are afraid to speak freely
even in private. They go about
their normal business quietly and
in submission, wary that their
every move is scrutinised in the
region that has effectively
become a police state. Text
messages and social media
posts are monitored as if these
are radio-active material, with
dissenters swiftly taken to task.
The region has vanished in the
cyber space, in media and in
public space. What exists is a
mere skeleton of itself.

Trauma is at an all-time high,
leading to severe mental health
disorders and drug addiction.
How does the region whose
every inch is mapped by security
forces and where every citizen
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has been put under the
surveillance scanner and live
under the watchful eye of an
authoritarian regime become a
haven for drug smugglers and
mafia? Who would dare to
question?

Resistance by other means

A palpable sense of fear and
hopelessness permeates the
erstwhile state. As the people’s
spirits are crushed under the
weight of constant surveillance
and control, there are occasional
moments of resistance by
another means.

Ladakh has been a litle more
vocal where mounting acute
distress found voice in the
sustained agitation of March
2024. Unheeded, it once again
shows signs of resumption.

All three regions of the erstwhile
state exhibited their resentment
in recent elections. Though
Jammu’s two seats went to the
Bharatiya Janata Party (BJP),
their victory margins were vastly
reduced. In Ladakh, an
independent triumphed and the
BJP finished last. In Kashmir
Valley's three seats (one
including the Pir Panjal belt of
Jammu province), the BJP did
not have the stomach to field
candidates. It instead backed
proxies, all of whom miserably
flopped and lost their deposits.
Despite sops to the Paharis and
aggressive BJP campaign in
Rajouri and Poonch, the party’s
proxy candidate could bag only
1.42 lakh votes of the 5.22 lakh
Pahari votes in Rajouri-Anantnag
constituency.

The rout of the old regional
dynasts — Abdullahs and the
Muftis — is an indication of the
deadly anger of the public, which

rejected not just the BJP and its
proxies, but also the old guards
that are seen as one-time
collaborators.  The  Engineer
Rashid factor, though one of the
most enigmatic phenomena of
the times, shows that if given an
opportunity, the Kashmiris would
throw their weight behind
hardliners and those with no
strings attached. The BJP may
hope to cash in on by breaking
the political homogeneity of the
Muslim majority areas,
particularly the Valley. But what
would be a long-term impact of a
political churning that is less
organic and more manipulated?

The pigmy version of the new
Modi government knows that the
BJP has no electoral opportunity
in the region and that is why the
region remains disenfranchised.
Ladakh will no longer have
legislative  representation. Its
perfectly functional model of hill
councils has been disrupted and
usurped by bureaucratic control.

Jammu and Kashmir will have an
assembly, if and when, but with
the limited powers of a Union
Territory. Over and above this,
the new rules stipulate that the
Lieutenant Governor will have
oversight over all matters and
services including transfers and
postings, reducing the assembly
to a rubber stamp. Yet there are
no signs of revival of the J&K
legislature, even with all its wings
clipped.

Though elections, a major
prerequisite  of representative
democracy, is a normal process,
last year the Supreme Court set
September 30, 2024 as deadline
for elections. Is the time ripe for
that promised La-La Land? Few
days ago, the Election
Commission laid the deadline of

November for assembly polls in
three states Maharashtra,
Haryana and Jharkhand — but
merely hinted that elections in
Jammu and Kashmir are “due
soon”.

Everyone is in a tizzy over the
imminence of the election with
speculative  reports,  quoting
unnamed sources, about a
prospective Election Commission
visit to the region on August 8.
There is no official word yet other
than the vague term ‘soon’
appended to holding of elections,
which people are tired of hearing
for years. Even elections are a
closely guarded secret. Like a
coup d'etat, they will be sprung
upon people at a chosen time
and moment which is ‘soon’.

How does one define ‘soon’?
How does one qualify ‘soon’ in
Jammu and Kashmir which last
witnessed assembly polls in 2014
and has not had a local
government since June 2018?
Even the country’s apex court did
not see a sense of urgency and
immediacy when it adjudicated
on the matter last December.

An integration so unique
For years, Jammu and Kashmir

was the only state that
successive  governments  felt
duty-bound to label as an

‘integral part of India’ every now
and then, perhaps, as a way of
reassurance. A vehement votary
of one nation, one constitution,
one symbol, uniform codes, one
election, one language, one food,
one law and one system, the
Modi government boasts that it
made Jammu and Kashmir an
integral part of India in 2019.

Despite the BJP’s brag about
bringing parity in laws, Jammu
and Kashmir retains draconian
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laws like the Public Safety Act
that can be weaponised to keep
anyone out of circulation, and
other archaic laws are being
especially revived. It is also the
only region that is singled out to
keep even the pretence of
democratic process in abeyance
for posterity. Against the nation-
wide freeze on delimitation of
constituencies, it was the only
region singled out to conduct the
delimitation of tumultuous
proportions, leading to a brutal
gerrymandering of boundaries.
This integral part of India is ruled

not by representation but by
domineering control.

Under the new system, any
prospective election, if at all,
cannot empower the people as
the reins of control would remain
in the hands of New Delhi.
However, the absence of election
reveals that this authoritarian
regime is unwilling to cede even
an iota of symbolic power to the
locals.

It perfectly aligns with the
irreversible, rather deepening,

policy of control, subjugation and
humiliation of Jammu and
Kashmir's 14 million people that
began on August 5, 2019. They
don't only not matter. They have
been erased.

Anuradha Bhasin is Executive
Editor of Kashmir Times, Senior
JSK Journalism Fellow and
author of A Dismantled State:
Untold Story of Kashmir After
370.

(August 5, 2024)

SUB-CATEGORISATION JUDGMENT: A PROGRESSIVE RATIO
PIGGYBACKED BY A NOXIOUS OBITER

Originally published in

ThelLeaflet.in

On the 1st of August, 2024, the
seven judge Constitution Bench
of the Supreme Court delivered a
6:1 Majority judgment upholding
the legality of sub-classification of
Scheduled castes for the
purposes of reservation. The
judgment is itself 565 pages long
with the main judgment being
authored by Chief Justice Chand-
rachud speaking for himself and
Justice Manoj Misra. There were
concurring  judge-ments by
Justices Gavai, Pankaj Mittal,
Vikram Nath and Satish Chandra
Sharma. The dissent was
authored by Justice Bela Trivedi.

The majority overruled the five
judge bench decision in Chinniah
v State of Andhra Pradesh which
had held that the category
calledScheduled caste was a
homogenous category which it
was constitutionally  imperm-
issible to sub-classify for the
purpose of reservations.

The legal basis of the holding is

ARVIND NARRAIN

elucidated in Chief Justice
Chandrachud’s opinion. The legal
reasoning of the Chief Justice
also draws upon empirical
evidence of the nature of the
caste system to come to his
conclusion.

The CJI understands the power
of  sub-classification to be
inherent in Articles 15(4), 16(4)
and Article 14. In the CJI's
opinion, it is a mistake to see
Article 341 as the source of the
prohibition on sub-classification
as Article 341 only prohibits
inclusion or exclusion of castes
from the Scheduled Caste list by
states. Sub-classification is not
an exercise in ‘excluding’ groups
but ratheran exercise which
ensures the ‘equal protection of
the laws’ to those who are
similarly situated.

For the CJl,sub-classification is a
power seen to vest in Articles 14,
15(4) and 16(4), and it is a way to
promote substantive equality.
The CJI draws support from the
observations in Indira Sawhney,
that it is constitutionally

permissible to classify the
backward class into  the
backward and more backward,
as failure to do so can result in
the benefits being cornered by
the backward at the expense of
the more backward.

The CJI after rooting the power of
sub-classification in the notion of
substantive equality, connects
the legal conclusion to a
sociological reality. In a section

titled, ‘Historical and empirical
evidence of inter-se
backwardness within the

Scheduled Castes’, the CJI cites
Dr. Ambedkar for the proposition
that ‘a uniform criterion to identify
the depressed class would be
inappropriate’. The note
submitted by Dr Ambedkar to the
Franchise Committee, observes
that ‘it would hardly be
appropriate to apply the same
test or tests all over India. India is
not a single homogeneous
country. It is a continent.’

The CJI also references a range
of contemporary sociological
literature including a study by
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Robert F Kennedy Centre for
Justice and Human Rights in
collaboration with Navsarjan (an
organization that promotes the
rights of Dalits) which found that in
1589 villages in Gujarat, ‘certain
Dalit castes practiced
untouchability against other Dalit
castes."For example, Dalits of the
lower sub-caste were prevented
from sitting with the rest of the
Dalit community during meals.
They were not given tea when
they visited the house of a higher
sub-caste. It was also found that
only in twelve percent of the
villages could a Dalit belonging to
a lower sub-caste receive water in
the house of a Dalit of a higher
sub-caste. The study also found
that in 92.4 percent of the villages
studied, all the Dalits did not have
access to all-Dalit burial grounds
and that the lower sub-castes
were denied entry into to Dalit
Temples in 79 percent of the
villages.’

Based on a survey of sociological
and empirical literature the CJI
concludes that the legal category
of ‘Scheduled Castes’ is not a
homogenous  category.  Just
because the Constitution
recognises the category called
‘Scheduled Caste’, there is no
warrant to ‘draw any inferences
about the existence or non-
existence of internal differences
among the Scheduled Castes.’

Thus in the opinion of the CJI,
internal  reservation has a
constitutional basis and is attuned
to the sociological reality of caste
in India. However sub-
classification is  subject to
constitutional limitations as well. It
must answer the test of
reasonable classification under
Article 14 and the ‘State must
prove that the group/caste carved
out from the larger group of

Scheduled Castes is more
disadvantaged and inadequately
represented.’

The sub classification undertaken
by the State is however subject to
‘judicial review’. The state can only
‘embark on an exercise of sub-
classification...on the basis of
guantifiable and demonstrable
data bearing on levels of
backwardness and representation
in the services of the State. It
cannot in other words merely act
on its whims or as a matter of
political expediency.’

The CJI further lays down what
could be the -constitutionally
permissible  modes of sub-
classification in his judgment. The
two models of sub-classification
are the exclusive model and the
preference model both of which
have two sub-variations. In the
exclusive model of  sub-
classification, the first variation is
when one caste has an exclusive
right to the entire category of
reservation and the second
variation is when the caste has an
exclusive right to a certain
percentage of the reserved seats.
In the preference model, again
there are two variations. In the first
variation, the sub-categorised
class will have a preference over
all the seats reserved for the
category of Scheduled Castes and
in the second variation the sub-
categorized class will have a
preference over a  certain
percentage of seats. Any unfilled
seats will be available to the other
categories.

What is constitutionally
permissible in the opinion of the
CJl is either the exclusive model
when the sub- category has the
exclusive right to a percentage of
the reservation for the Scheduled
Castes or the preference model

where the sub category has a

preference for a certain
percentage of the reservation.
What is constitutionally

impermissible is when the sub-
category has an exclusive right to
compete for the entire reservation
for the Scheduled Caste or when
the sub-category has a preferential
right to the entire reservation for
the Scheduled Caste.

Justice Gavai concurs with the CJI
and goes on to state that ‘the
State must evolve a policy for
identifying the creamy layer even
from the Scheduled Castes and
Scheduled Tribes so as exclude
them from the benefit of affirmative
action’ as ‘this alone can achieve
the real equality as enshrined
under the Constitution.” Justice
Nath and Sharma are in
agreement with these
observations of Justice Gavai.
Justice Sharma in fact opines that,
‘the identification of the ‘creamy
layer' qua Scheduled Castes and
Scheduled Tribes ought to
become a constitutional imperative
for the State.’

It is these observations by the
three justices which are deeply
troubling. Interestingly the nature
of these observations as obiter

can be deduced from the
dissenting judgment by Justice
Trivedi. As  Justice  Trivedi

observes, ‘the judgments of the
Constitution Benches have to be
read in the context of questions
which arose for consideration
before them. Certain observations
made in the judgment may be
necessary for deciding the issues
involved, but every observation
made on law in the course of
delivering the judgment may not
have a binding effect as a
precedent. Any observation or
remark made or  opinion
expressed incidentally or
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collaterally, and not directly upon
the question posed before the
Court would be an ‘obiter dicta’
and not a ‘precedent’. A decision
is an authority for what it decides
and not what can logically be
deduced therefrom.

This judgment deals with what is
after all a difficult and emotional
question of what Balagopal
called, ‘justice for Dalits among
Dalits’. The reference point to
deal with the question of sub-
classification is the sociological
category repeatedly deployed by
Dr. Ambedkar namely, ‘graded
inequality’.The system of graded
inequality is such that each rung
of the caste system has a level
above it as it does a level below
(apart from those at the very top
and the bottom). It is this
sociological reality of graded
inequality to which the judgment
is responding.

However while sub reservation,
may be necessary, it is not
sufficient to deal with the
pervasive problems of caste
society. What is required is a
caste census to take forward the
ideals of both social justice and
substantive equality.Only with a
caste census will the full scope
of inequities across and within
caste classifications and sub-
classifications be fully
understood. This will help the
formulation of necessary
policiesdirected towards
addressing the specific forms of
marginalization.. As the
judgment itself acknowledges,
the question of sub-classification
relies upon data of relative
backwardness, and this data at
the national wide level requires a
caste census.

On balance , this judgment takes
forward a constitutional vision of
substantive equality by
responding to the sociological
reality of graded inequality. It is
upto states to now ensure justice
inter se among Dalits by crafting
a constitutionally permissible
form of sub-reservation. This has
to be based on strong empirical
data of marginalization with the
category of Scheduled Castes.
While the judgment is to be
welcome, there is a just concern
around how the ‘obiter’
observations on creamy layer
can inch their way towards
becoming legal standards.

Arvind Narrain is a lawyer,
researcher and the President of
PUCL-Karnataka.

(August 17, 2024)

The online version of the PUCL

Bulletin - September 2024
Edition also has an article by
Anand Teltumbde titled:
‘Sub-
categorisation
verdict: India
needs a
reservation
model solving

the problem of
caste, not
perpetuating it’.

Click here to read it or visit the
PUCL website.
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