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SYNOPSIS 

This Writ Petition under Article 32 of the Constitution of India has 
I 

been filed by People's Union for Civil Liberties (PUCL), which has 

. taken up several causes earlier for protection of human rights, civil 

liberties as well as the Fundamental Rights of the people. They are: 

- Telephone tapping case ( 1997) 1 SCC 301, Fake police encounter in 

Manipur ( 1997) 3 SCC 463; Disclosure of criminal background and 

assets by candidates, (2003) 9 $CC 490; Challenge to POTA (2004) 

9 SCC 980; Encounter killings in Maharashtra, (2014) 10 SCC 635, 

among others. 

The present Writ Petition impugns Presidential Order G.S.R. 55 l(E) 

(C.O. 272) dated 05.08.2019, Presidential Order G.S.R. ~62(E) (C.O. 

273) 05.08.2019, as well as the .Jammu and Kashmir 

(Reorganisation) Act of 2019 as unconstitutional and void, and 

violative of the principle of federalism and the Basic Structure of 

the Constitution. The grounds for challenge are not reiterated here 

for the sake of brevity. 

As regards Article 370 of the Constitution, the interpretation of 

which is in question, the Petitioners submit as follows: 

I. The marginal note to Article 370 says that it was a 
' 

temporary provision with respect to State of Jammu & 

Kashmir and the provision begins with a non-obstante 

clause, namely, "Notwithstanding . anything in this 
Constitution", meaning thereby the constitutional 

provisions would apply to the extent permitted under 
Article 370. 

II. Article 370(1)(b) limits powers of the Parliament to make 

laws in respect of the State of Jammu & Kashmir. 

;; .. 
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According to 370{l}(b)(i), the President "in consultation" 

with the "Government of the State" can declare those 

matters in the Union list and concurrent list 'which 

correspond with the matters specified in the Instrument of 

Accession, meaning thereby that the matters which fall . 

within the Instrument of Accession are relatable to items in 

the Union list and concurrent list will apply to State of 
Jammu & Kashmir. 

III. As far as other matters in the said list i.e. Union list and 

concurrent list are concerned, as per Article 370(1)(b)(ii), 

the President may by order, with the concurrence of the 

Government of the State, can apply those Lists to the State 
I 

of Jammu & Kashmir. 

IV. The meaning of the term 'Government of the State' has 

been provided in the Explanation, namely, the person for 

. the time being recognized as the Maharaja of Jammu & 
Kashmir acting on the advice of Council of Ministers as per 
Maharaja's Proclamation dated 5th March 1948. 

I 

V. It is clear from the above that the President either in 

consultation with the Maharaja of Jammu & Kashmir or 

with the concurrence of Maharaja of Jammu & Kashmir 

could apply the items from the Union list as well as the 

Concurrent list to the State of J&K. However, as far as the 

items given in IoA are concerned, they were to apply to the 

State of Jammu & Kashmir in consultation with the 
Maharaja. 

VI. Art. 370{l){c) makes Article 1 and Article 370 of the 

Constitution of India directly applicable to the State of 
J ammu & Kashmir. 

VII. Art. 370(1){d) is important because most of the 

subsequent declarations by the President have been issued 
, by using the said provision. According to Article 370(1)(d), 

the President may apply other provisions of the 
Constitution to the State of J&K with such exceptions and 

modifications as the President may by order specify. There 
are two provisos attached to 370(1)(d). According to the 
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first proviso, in relation to the matters specified in the 

Instrument of Accession, the President shall not issue an 

order except "in consultation with the Government of the 

State". According to the second proviso, which relates to 

370(l)(b)(ii) in issuing an order, the President shall require 

"concurrence · of the Government". The intention of 

370(1)(d) is clear, namely, that if the President wishes to 

make any change in the Constitution in relation to matters 

concerning the I Instrument of Accession, he could do that 

only with consultation with the Maharaja, and if the 

. President wanted to make changes in the Constitution in 

relation to other items (other· than the instrument of 

accession), he could have done so with the concurrence of 
the Maharaj a. 

VIII. The above power, which were given to the 

President/Government of the State (Maharaja at that time), 
was further subject to Article 370(2). It is important that 

370(2) uses the term 'concurrence of the government of the 

State' referable to Article 370(1)(b)(ii) and second proviso to 

. 'sub-clause (d) df Article 370(1). These provisions relate to 

items other than the Instrument of Accession, for which 

concurrence as against the consultation is mentioned. It 

further says that if the President is issuing a declaration 

seeking concurrence of the Government of the State and 

before the Constituent Assembly for framing the 

Constitution of the State i.e. J&K was convened, the said 
matter shall be placed before the Constituent Assembly 

and the Constituent Assembly shall take a decision on the 
(. . . 

issue. It means that as far as the Instrument of Accession 

is concerned, the same cannot be changed but if any other 

issue provided in the Constitution (i.e. Union 
list/ concurrent list or any matter related to the 

Constitution) for; which concurrence is sought, the decision 
of the Constituent Assembly shall be final. 

IX.Article 370(3) starts with a non-obstante clause. Art. 
370(1) also starts with a non-obstante clause. The meaning 
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of these two clauses will be that the provisions of this 

Article are notwithstanding the Constitution, which shall 

mean that the power given under Article 370(3) relates to 
; I 

what is provided in Article 370 and not relatable to other 

parts of the Constitution and that for Art. 370, power has 

been given to the President who may by public notification 

order that 370 shall cease to be operative or shall be 

operative only with such exceptions and modifications and 

from such date as he may specify. This power given to the 

President, however, is again subject to the proviso, which 

says that before President issues such a notification, 

recommendation of the constituent assembly shall be 
' necessary. It , is therefore, clear that for exercising the 

powers under 370(3), recommendation of the Constituent 
Assembly was necessary. 

The above construction put on Article 370 of the Constitution is in 

consonance with the Constitution Bench judgment of this Hori'ble 

Court in Prem Nath Kaul v. State of J&K, AIR 1959 SC 749, where 

this Hon 'ble Court held as follows: 

"34. Having provided for the legislative power ·of Parliament 
and for the application of the articles of the Constitution of the 
State, Article 370 clause (2) prescribes that if the concurrence 

of the Government of the State required by the relevant sub- 
•·· 

clauses of clause (1) has been given before the Constituent 

Assembly of Kashmir has been convened, such concurrence 
shall be placed before such Assembly for such decision as it 

may take thereon. This clause show that the Consti~ution 

makers attached great fmportance to the final decision of the 
Cdnstituent Assembly, and the continuance of tfie exercise of 
powers conferred on Parliament and the President by the 
relevant temporary proviswns of Article 370(1) is made 

' 
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conditional on th~ ffrwl approval b7J. t,h_e_ said Constituent .. , . ; 

Assembl1J. in the said matter~. 
' 4-i, ; • \ • ' V 

35. Clause (3) authorises· the President to declare by public 
notification that this article shall cease to be operative or shall 

be operative only with specified exceptions or modifications; 

but this power can be exercised by the President only if the 
Constituent Assembly of the Staie makes recommendation in 

that behalf Thus the proviso to clause (3) a:Zso e,mphas_.~SfFS the 

importance which was attaph~cf- t(! th_e anal decision of the 

Constitr1e_nt As.s(!mbly_ of Kashmir ,in ~egard to ~he r<q_levant 
rry,atters_ covered by Ar(icle 3,70. 

[ ... ] 
38. On the said construction the question which falls to be 
determined is: Do the provisions of Article 370(1) affect the 

plenary powers of the Maharaja in the matter of the 

governance of the State? The effect of the application of the 

present article has to be judged in the light of its object and its 
terms considered in the context of the special features of the 

constitutional relationship between the State and India. The 

Constitijtion-makers w,ere obpiously arJX{ous . {hat _th_e said 

relr,.tionship should. be_ fjnal,ly d,ete,rmined bg ~h~ Cons~ituen,t 

Asse_m~ly of the State !tsel(; that is the main basis for, and 

purport oC the temporary. prov~siqns T1?,a9:e by the p,:esent 
article; and so the effect of its provisions must be confjned to its ' . . . . ' . .. . " . , , . ~ ' { 

subiect~matter. {. .. ]"(Emphasis supplied) 

The above interpretation is also in accordance with what Sh. Gopal 

swami Ayyangar stated before the Constituent Assembly of India : 

"Then we come to clause (2). You will remember. that several of 
these clauses provide for the concurrence of the Government of 

Jammu and Kashmir State. Now, these relate particularly to 

matters which are not mentioned in the Instrument of 
Accession, and it _is on€¥ of our commitments ~o the pe(!ple. and 
Government of Kashmir tha~ no such qdditiorL:s s'f1:oulcj, be made 

-~· 
except with the consent of the Consti~ue_nt As~embly . Lf)hich 
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G 
maid be called in the State for the purpqse q[ framing its 

Constitution. In other words, what we. are c,om~it~ed to is that . . 

these additions are matters for thE; de~erm/nation of the 
I t • 

Constituent Assembly of the State. "(Emphasis supplied) 
j .. • 

Sh. Gopala swami Ayyangaral so explained that Article 370 cannot 

be invoked after the State's Constituent Assembly has "taken its 
.. 

decision" on the Constitution and "on the . range of federal 

jurisdiction over the State". He stated as follows: 

" .. the provision is made that when the Constituent Assembly 

of the State has met and taken its decision both on the 

Constitution for the State and on the range of federal 

jurisdiction over the state, the President may, on the . 

recommendation of that Constituent Assembly, issue an order 

that this Article 306A (370) shall either cease to be operative, or 

shall be operative only subject to such exceptions and 

modifications as may be specified by him. But before he issued 

any order of that kind, the recomm~ndation of the Constituent 
Assembly will be a condition precedent." 

X • • 

From the above, it is clear that Article 370 has fulfilled its purpose 

and only remains a historical link to show how the Constitution of 

Jammu & Kashmir came about. 

It is thus clear from the above history of the manner of integration 

of Jammu and Kashmir into India that Article 370 was transitoryin 

the sense that the right to decide permanently on the relation 

between India and .Jammu and Kashmir was to be finally decided 

by the Constituent Assembly of Kashmir through the Constitution 

of Jammu and Kashmir. Without the sanction of the Constituent 

Assembly, no further changes could be made. The Constituent 

Assemb.ly dissolved in 1957 and therefore, there is no question of 
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making any further changes to the relation between India and 

Kashmir by any other authority. Article 370 is a solemn promise by 

the Constitution to the people of .Jammu & Kashmir State. The 

relation between India and Kashmir as laid down in the 

Constitution of Kashmir is part of the Basic Structure of the Indian 

Constitution and cannot be changed except with the approval of 

the Constituent Assembly of Kashmir. The relationship between 

India arid Kashmir are frozen in time in 1957 and no changes can 

be made to that. Thus, the present changes, which are sought to be 
' 

brought in, are bad ab initio and cannot be allowed to operate, The 

sole ratification authority to the extension of the Centre's powers 

over the State on thy extension of additional provisions of the 

Constitution of India has gone. 

The subsequent decisions in Sampat Prakash v State of J&K, AIR 

1970 SC 1118 and Mohammed Maqbool Damnoo v State of J&K, 

(1972) 2 SCC 735 do not refer to the binding judgment of a 

coordinate bench in .. and are therefore, per incuriam, meaning 

otherwise the construction put by these two Benches on Article 370 

is not correct. · 

In view of the above, the impugned Presidential Orders are 

unconstitutional and void ab initio. The Jammu and Kashmir 

(Reorganization) Act, 2019 is also constitutionally invalid and ultra 

uires Article 3 ?f the Constitution. It also violates the principle of 

federalism, which is recognized as a basic featur~· of the Indian 

Constitution, apart from violating Fundamental Rights of the 

Constitution. 

Hence, this Writ Petition. 
\ ! 
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LIST OF DATES 

07.09.1939 The Maha.raja Bahadur of the Princely State of Jammu 

& Kashmir had promulgated the J&K (Constitution) Act 

on September 7, 1939. The said Act consisted of 78 

Sections and 5 schedules. This was promulgated by the 

Maharaja himself and not framed by any Constituent 

Assembly elected by the people. The Act contained 

provisions with regard to the executive, legislature, as 

well as the judiciary (the High Court). 

29- There was an Annual Session of National Conference on 

30.09.1944 the 29th-30th September 1944 at Sopre in Kashmir to 

approve a manifesto (New Kashmir). The said manifesto 

was unanimously approved. Among other things, the 
,1 

Manifesto dealing with citizenship required that the 

people of J&K State should be guaranteed (i) freedom of 

speech ; (ii) freedom of press; (iii) freedom of assembly 

and meetings; (iv) freedom of street processions and 

demonstrations; (v) freedom of conscience and worship; 

(vi) right against arrest or detention except by decision of 

a Court of law; (vii) the right to work i.e. right to receive 

guaranteed work and the right to rest; (viii) a right to 

receive education and scholarships were to be given to 

the deserving poor students; (ix) equal rights. for women 

citizens in all fields· of national life and the law should 

give special protection to the interests of mother and 
~ ! \ 
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child. 

The said manifesto was submitted to the Maharaja for 

consideration, by making it clear that said manifesto 
jt 

1946 

would alone be acceptable to the people of the State .. 

According to the Cabinet Mission Plan of 194€;>, all 

Princely States following Partition, including Kashmir, 

had three alternatives: to assert complete independence, 

to accede to Pakistan or to accede to India. 

18. 07. 194 7 . The Indian Independence Act was passed dividing 

British India into two independent dominions i.e. India 

and Pakistan. 

25.07.1947 Lord Mountbatten addressed the Chamber of Princes 

and advised them that they had become independent, to 

accede to one or other of the Dominions before the 

transfer of power, keeping in mind the geographical 

contiguity of their states. Lord Mountbatten also 

circulated a Draft Instrument of Accession for 

discussion, which provided for surrender to the 

appropriate dominion the power over three subjects - 

namely, communication, defence and external affairs. 

15. 08. 194 7 The Indian Independence Act was adapted as the 
i 
i 

Interim Constitution, under Section 8(2) of the Act, by 

the India Order (Provisional Constitution), 1947 and 

served as the Constitution of India for the period 15th 

August, 194 7 to 25thJanuary, 1950 .. .In the Indian 

Dominion, accession was to be made under Sec.f of the 
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Government of India Act, 1935 as adapted by Sec: 9 of 

the Indian Independence Act, 194 7. 

August 

1947 

Kashmir did not accede to either dominion by 15th 

August 194 7. The people of the State demanded 

establishment of a responsible government which had 

put the then Maharaja Hari Singh in a "tight corner". H~ 

was indecisive and offered to sign a Standstill agreement 

with both India and Pakistan which aimed at continuing 

the existing irelationship pending final decision regarding 

the future of the State. Maharaja Hari Singh signed a 

standstill agreement with Pakistan and was negotiating 

a similar agreement with India. 

20.10.1947 The tribal invasion took place on 20.10.1947 where a 

large number of tribesmen from the territory of 

Pakistan, armed with branc;l. guns, machine guns, 

mortars and flame throwers attacked the frontiers of the 

State. 

26.10.1947 TheMaharaja thought of accession to save his State and 

therefore, wrote a letter enclosing . the Instrument of 

Accession duly signed by Maharaja Hari Singh. The 

following statement in the letter is relevant: 

"With the conditions obtaining at present m my 

State and the great emergency of the situation as it 

exists I have no option but to ask for help from the 
Indian, opinion. Naturally, they cannot send the help 
asked for without my State acceding to India. I have 
accordingly decided to do so and I attach the 

instrument of accession for acceptance by your 
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government!' 

Attached to the said letter was the Instrument of 

Accession duly signed by Maharaja Hari Singh. The 

operative part of the same reads as follows: 

"Whereas the Indian Independence Act, 1947, 

provides that as from the fifteenth day of August, 

194 7, there shall be set up an independent 

Dominion known as INDIA and that the Government 
i·· 

of India Act, 1935, shall with such omissions, 

additions, adaptations and modifications as the 

Governor-General may by order specify be 

applicable to the Dominion of India; 
And whereas the Government of India Act, 1 935, as 
adopted by the Governor-General, provides that an 

Indian State may accede to the Dominion of India 

by an Instrument of Accession executed by the 

Ruler thereof; 
Now, therefore I Shri manindar Mahander 

Rajrajeshwar Maharajadhiraj Shri Hari Singh Ji 

Jammu Kashmir Naresh Tatha Tibet adi 

Deshadhipathi Ruler of Jammu and Kashmir State 

in the exercise of my sovereignty in and over my 
said State do hereby execute this my Instrument of 

Accession." 

27 .10 .194 7 Lord Mountbatten, Governor General of India indicated 

his acceptance of the Instrument of Accession in the 

following words: 

I do hereby accept this instrument of 

accession 

Dt. 27th Day of October, 194 7 

05.03.1948 The Maharaja of Kashmir appointed an interim 
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government making Sheikh Mohammed Abdullah as the 

Prime Minister and appointing a Council of Ministers. It 

was further mentioned that the Council of Ministers 

shall take appropriate steps as soon as normal 

conditions were restored, to convene a National 

Assembly based on adult suffrage for framing the 

Constitution. 

17.10.1949 The Constituent Assembly of India adopted Article 306A 

which later became Article 370 in the final Constitution 

of India. Thus, a special provision for constitutional .. 
relationship of the State with the Union came into 

existence. Sh. GopalswamiAyyangar, who introduced 

this motion, stated that relationship of all States to 

Government of India, till India became a republic, was 

based on the Instrument of Accession. He however, 

clarified that as regards other States, instrument of 

accession will be a thing of the past once India becomes 

a republic but it would not be so in the case of Kashmir 

due to the special conditions prevailing in Kashmir. 

The provisions introduced were explained as follows: 

"Then we come to clause (2). You will remember that 

several of these clauses provide for the concurrence of 
the Government of Jammu and Kashmir State. Now, 

these relate particularly to matters which are not 
mentioned in the Instrument of Accession, and it is one 

' of our commitments to the people and Government of 
' 

Kashmir that no such additions should be made 

except with the consent o[ the Constituent Assembly 
I · I 

which may be_ c;:a!led in the State for the purpose of 
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fr~minq It~ Constitution. In p~her words, what Wy are 
committed to is that these additions are matters [or 

I • • . f , 

the determination of the Constituent Assembly of the 

State. 
[ ..... } 
":. the provision is made that when the Constituent 

Assembl!f of the State has met and taken its decision 
both on the Constitution for the State and on the range 

of federal jurisdiction over the state, the President 
may, on the recommendation of that Constituent 
Assembly, issue an order that this Article 306A (370) 

shall either cease to be operative, or shall be operative 

only subject to such exceptions and modifications as 
I 

may be specified by him. But before he issued c;.my 
order of that kind, the recomm~n,dqition 9( the 

Constituent A~sembly will be a C[!ndition precedent." 

(Emphasis supplied) 

25.11.1949 Yuvraj Karan Singh, m whose favour the Ruler had 

abdicated the powers, made a proclamation on 

25.11.1949 acting on the advice of Council of Ministers, 

to the following effect: , 

"Whereas with the inauguration of the new 
Constitution for the whole of India now being 
framed by the Constituent Assembly of India, the 
Government of India Act, 1935, which now governs 
the constitutional relationship between this State 
and the Dominion of India will stand repealed: 

!. •• .......................................... 
I now hereby declare and direct that the 
Constitution of India shortly to be adopted by the 
Constituent Assembly of India shall, insofar as itis 
applicable to the State of Jammu and Kashmir, 
govern, the constitutional relationship between this 
State and shall be enforced in this State by me my 
heirs and successors in accordance with the tenor 
of its provisions; 
That the provisions of the said Constitution shall, as 
from the date of its commencement, supersede and 
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abrogate all other Constitutional provisions 
inconsistent therewith which are at present inf orce 
in this State." 

26.01.1950 The Constitution of India, including Article 370, came 

into force on 26.01.1950. 
Article 370 reads as follows: 

"370. Temporary provisions with respect ·to the 

State of Jammu and Kashmir 

(1) Notwithstanding anything in this Constitution, 

(a) the provisions of Article 238 shall not apply in 

relation to the State of Jammu and Kashmir; 

(b) the power of Parliament to make laws for the 

said State shall be limited to 
(i) those matters m the Union List and the 
Concurrent List which, m consultation with the 
Government of the State, are declared by the 

President to correspond to matters specified in the · 

Instrument of Accession governing the accession of 

the State to the Dominion of India as the matters 

with respect to which the Dominion Legislature may 

make laws for that State; and 

(ii) such other matters in the said Lists as, with the 

concurrence of the Government of the State, the 

President may by order specify Explanation For the 
purposes of this article, the Government of the State 
means the person for the time being recognised by 

the President as the Maharaja of Jammu and 

Kashmir acting on the advice of the Council of 
' . 

Ministers for the time being in office under the 

Maharajas Proclamation dated the fifth day of 
March, 1948 ; 

(c) the provisions of Article 1 and of this article shall 

apply in relation to that State; 
(d) such of the other provisions of this Constitution 
shall apply in relation to that State subject to such 

< ' 
exceptions and modifications as the President may 

t 
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by order specify: Provided that no such order which 
, relates to the matters specified in the Instrument of 
Accession of the State referred to in paragraph (i) of 
sub clause (b) shall be issued except in consultation 
with the Government of the State: Provided further 
that no such order which relates to matters other 

' than those referred to in the last preceding proviso 
shall be issued except with the concurrence of that 
Government 
(2) If the concurrence of the Government of the State 
referred to in paragraph (ii) of sub clause (b) of 
clause ( 1 ) or in the second proviso to sub clause [d] 
of that clause be given before the Constituent 
Assembly for the purpose of framing the 
Constitution of the State is convened, it shall be 
placed before such Assembly for such. decision as it 
may take thereon 
(3) Nouuiihstandinq anything m the foregoing 
provisions of this article, the President may, by 
public notification, declare that this article shall 
cease to be operative or shall be operative only with 
such exceptions and modifications and from such 
date as he may specify: · Provided that the 
recommendation of the Constituent Assembly of the 
State referred to in clause ( 2 ) shall be necessary 
before the President issues such a notification" 

26.01.1950 After the Indian Constitution came into force, in exercise 

of powers conferred by Article 370(l)(ii), the President of 

India issued the Constitution (Application to Jarnmu & 

Kashmir) Order, 1950 m consultation with the 

government of Jammu & Kashmir. In the said 

Presidential Order, the subjects already mentioned in 

the instrument of accession were elaborated as well as 
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certain additions were also made. TwQ Schedules were 

also added. 

1. The First Schedule related to the jurisdiction 

of the Union Parliament over the State and 

enumerated the appropriate items in the 

Union List of the Seventh. Schedule to the 

Constitution. 

11. In the Second Schedule, provisions of the 

Constitution, which in addition to Art. l and 

Art 370, were to apply to Kashmir, were 

given. The said Presidential order extended 
! 

the powers of Union Parliament beyond what 

was given in the Instrument of Accession. 

The understanding was that constitutional 

relationship of the State for J&K immediately 

after application of Constitution of India was 

to be governed by order of 1950. 

27.10.1950 The General Council of the All India Jammu & Kashmir 

National Conference passed a resolution on 27.10.1950 

asking for a convening of a Constituent Assembly for the 

State. The following part of the Resolution is significant: 

"The General Council recommends to the Supreme 

National Executive of the people to take immediate 
steps for convening a Constituent Assembly passed 

by the adult suffrage and then embracing all 

sections of the people and all the Constituents of the 
State for the purposes of determining the future 

shape and affiliation of the State of Jammu and 
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Kashmir. In this sovereign assembly embodying the 
supreme will ofthe people of the State, we shall 
give ourselves and our children a Constitution 
worthy of the traditions of our freedom stro.9gle and 
in accordance with the principles of New Kashmir." 

3 1. 1 O. 1951 On the first meeting of the Assembly; the decision was 

taken to frame a Constitution for the further governance 

of the country. Further, within a month of the formation 

of the constituent assembly of Jammu and Kashmir, a 

1 7 member "Basic Principles Committee" was 

constituted on 5th November 1951. G. M. Bakshi, Mirza 

Afzal Beg, D. P. Dhar and Mir Qasim were members of 

this committee and this committee set out the basic 
! 

draft of the Constitution of Jammu and Kashmir. 

21.08.1952 The Delhi Agreement, 1952 took place between the 

representatives of Kashmir Government and the 

representatives of Indian Government vis-a-vis several 

important decisions taken by the Constituent Assembly. 

The arrangements made in the Delhi Agreement were 

finally adopted on August 21, 19 52. 

20.10.1953 Two Committees of the Constituent Assembly of .Jammu 

& Kashmir were set up i.e. Advisory Committee on 

Fundamental Rights and Citizenship and Basic 

Principles Committee. 

06.02.1954 The Constituent Assembly on 06.02.1954 adopted the 

reports of the Basic Principles Committee and 

Fundamental Rights and citizenship. 
l t 

15.02.1954 Another report of Drafting Committee was presented on 
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Feb 12th 1954, which was adopted on Feb 15th 1954. 

This adoption embodied the ratification of the State's 

accession to India. 

14.05.1954 The President of India ,in exercise of powers under Art 

370, issued an order endorsing the relationship of 

Kashmir with India as mentioned in the Delhi 

, Agreement. This order superseded _t_he Constitution 

(Application to Jammu & Kashmir) Order, 1950. Though 

by this order, the powers of Union Parliament were 

enlarged in relation to the Kashmir, the internal 

autonomy of the State was not compromised. This order 

also recognized the unique position of Kashmir in the 

Union. For internal administration of the State after its 

accession to India, an interim Constitution was drawn 

up to take, care of the changed situation in Kashmir. 

There were several amendments made m the 

Constitution Act, 1939 and the said Act served as the 

interim Constitution of .Jarnmu &Kashmir pending the 

enactment of a fully democratic Constitution by the 

State Constituent Assembly. The Presidential Order · 

provided, among others, that: 

(i) The State was guaranteed territorial integrity .. No 

change in the name or boundary of the State could 
I 

be brought about without the consent of the State 

Legislature. This was a proviso to Article 3 of the 

Indian Constitution. 
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(ii) It introduced Article 35A which provides that the 

State c~uld define its permanent residents and 

confer on. them special rights and privileges with 

regard to employment under the State 

Government, acquisition of immovable property in 
\ 

the State, settlement in the State, and so forth. 

(iii) Proviso to Article 7 stated that the State's 

permanent residents, having migrated to Pakistan, 

returning to the State either under a permit for 

resettlement or under a law for permanent return, 

shall be deemed to be a citizen of India. 

This 1954 order also reiterated that no amendment 

under Article 368 of the Constitution would apply to 

J ammu and Kashmir except those made under Article 

370(1). This 1954 order was passed with the 

concurrence of the Constituent Assembly of Jammu and 

, Kashmir and superseded the aforesaid 1950 order. 

17.11.1956 The Constitution of Jammu & Kashmir was adopted. 

26.01.1957 The Constitution of Jammu & Kashmir came into force. 

The Constitution of Jammu & Kashmir, 1957 says in 

the Preamble that the Constitution further defines the 

existing relationship of the State with the Union of India 

"as an integral part thereof'. Section 3 of the Jammu & 
.. 

Kashmir Constitution specifically mentions that the 

. State of Jammu & Kashmir is and shall be an integral 

part of the Union of India. As per Section 4, the territory 
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of the State shall ·comprise all the territories which, on 

the 15th August, 194 7, were under the sovereignty and 

suzerainty of the Ruler of the State. Though the 

Constitution of J&K specifically recognizes that J & K is 

and shall be an integral part of Union of India, the same 

Constitution preserves and protects the special features 

and the rights of the people of J&K. 

26.0 i .1957 The Constituent Assembly was thereafter· dissolved on 

26.01.1957 after the first legislative assembly elections 

took place m State of Jammu and Kashmir. The 

Constituent Assembly of .Jammu and Kashmir, however, 

resolved to dissolve itself. The President, G.M. Sadiq 

declared: "today this historic session ends and with this 

the Constituent Assembly is dissolved according to the 
j \ 

resolution passed on 17.11.1956." · · 

20.06.2018 The Governor of Jammu & Kashmir issued a 

proclamation on 20.6.2018 under Section 92 of the 

Constitution of Jammu and Kashmir with the 

concurrence of the President of India, thereby assuming 

to himself the functions of the Government and 

Legislature of the State. 

21.11.2018 The State Assembly, initially kept m suspended 

animation, was eventually dissolved by the governor on 

21.11.2018. 

19.12.2018 The President of India issued a Proclamation under 
( 

Article 356. of the Indian Constitution on 19th December 
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2018, imposing President's Rule in Jammu and 

Kashmir. It rs pertinent to note that vide the said 

Notification, the operation of the second proviso to 

Article 3 of the Constitution pertaining to Jammu and 

Kashmir was suspended. The extract of the second 

proviso to Article 3 reads as follows - 

I 

"Provided further that no Bill providing for 

increasing or diminishing the area of the State of 

Jammu and Kashmir or altering the name or 

boundary of that State shall be introduced m 
Parliament without the consent of the Legislature of 

that State." 

03.01.2019 The President's Rule in Jammu and Kashmir was 

extended for a further period of six months under article 

356(4) of the Constitution of India. 

03.07.2019 The President's Rule was extended for another six 

months. 

05.08.2019 The impugned Presidential Order, G.S.R.551(E) = C.O. 

272 - The Constitution (Application to Jammu and 

Kashmir) Order, 2019 was passed by the President of 
. 

India allegedly in exercise of the powers conferred by 

clause (1) of article 370 of the Constitution. This order 

supersedes the Constitution (Application to Jammu and 

Kashmir) Order, 1954 by which special status had been 

given to Jammu and Kashmir. It also therefore does 
.. 

away with Article 35A and 35(3). It .further states "(b) 

references to the person for the time being recognized by 
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the President on the recommendation of the Legislative 

Assembly of irie State as the Sadar-i-Riyasat of Jammu 

and Kashmir, acting on the advice of the Council of 

Ministers of the State for the time beinq in office, shall be 

construed as ref erences to the Governor of Jatnmu and 
/ 

Kashmir; (c) references to the Government of the said 

State shall be construed as including references to the 

Governor of Jammu and Kashmir acting on the advice of 

his Council of Ministers". It further seeks to amend 
'' 

Article 367 of the Constitution of India so as to read 

Constituent.Assembly in Article 370 as State Legislative 

Assembly. 

05.08.2019 The Rajya Sabha passed the Jammu and Kashmir 

(Reorganisation) Bill, 2019 (impugned herein] 

unanimously. The Bill provided for reorganisation of the 

State of Jammu and Kashmir. It reorgariised the state of 

Jammu and Kashmir into: (i) the Union Territory of 

Jammu and Kashmir with a legislature, and (ii) the 

Union Territory of Ladakh without a legislature. The 

Union Territory of Jammu and Kashmir will be 

administered by the President through an Administrator 

appointed by him known as the Lieutenant Governor. 

The Union Territory of Ladakh will be administered by 

the President, through a Lieutenant Governor appointed 

by him. 

06.08.2019 The impugned Presidential Declaration, G.S.R.562 (E)= 
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C.O. 273 was issued by the President under Article 370 

(3) of the Constitution of India on 06.08.2019. It read 

that: 

'In exercise of powers conferred by clause (3) of 

article 370 read with clause (1) of article 370 of the 

Constitution of India, the President, on the 

recommendation of Parliament, is pleased to declare 

that, as from the 6th August 2019, all clauses of the 

said Article 370 shall cease to be operative except 

the foUowing which shall read as [olloius, namely: 

.. "Article 370. All provisions of this Constitution, as 
amended from time to time, without any 
modifications or exceptions, shall apply to the State 

of Jammu and Kashmir notwithstanding anything 

contrary contained in Article 152 or Article 308 or 
any other article of this Constitution or any other 

provision. of the Constitution of Jammu and Kashmir 

or any law, document, judgment, ordinance, order, 

by-law, rule, regulation, notification, custom or 
I 

usage having the force of law in the territory of 
India, or: any other instrument, treaty or agreement 

as envisaged under Article 363 or otheruiise'" 

3.10.2019 The present Writ Petition is filed. 



IN THE SUPREME COURT OF INDIA 

CIVIL ORIGINAL WRIT JURISDICTION 

WRIT PETITION (CIVIL) NO. __ OF 2019 

(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA) 

IN THE MATTER OF: 

1. People's Union for Civil Liberties 
Through its General Secretary, 
Dr. V. Suresh Having its Office 
at 270-A, Patparganj, 
Mayur Vihar-I, Delhi-110091 

2.N.D. Pancholi, s/o Late Shri Data Ram, 
aged 74. ys. R/ o UG-2 Plot 867, 
Shalimar Garden Extn. l, 
Sahibabad, Ghaziabad, 201005 

Versus 
1. Union of India, 

Through Its Secretary, 
Ministry of Home Affairs, 
North Block, Cabinet Secretariat, 
Raisina Hill, · 
New Delhi - 110 001 

2. Union of India, 
Through Its Secretary, 
Ministry of Law and Justice 
Jammu and Kashmir, 
Shastri Bhavan, New Delhi- 110 001 

Petitioner No. 1 

Petitioner No. 2 

... Respondent No. 1 

.... Respondent No. 2 
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WRIT PETITION UNDER ARTICLE 32 OF THE CONSTITUTION 

OF INDIA 

TO 

THE HONOURABLE CHIEF JUSTICE OF INDIA 

AND HIS COMPANION JUSTICES OF THE 

HONOURABLE SUPREME COURT OF INDIA 

THE HUMBLE PETITION OF THE 

PETITIONER ABOVE NAMED 

MOST RESPECTFULLY SHQWETH: 

1. That this Writ Petition is being filed by way of public 

interest litigation, seeking appropriate Writ, Direction or 

Order for declaring the Presidential Order G.S.R. SSl(E) 

' (C.O. 272) dated 05.08.2019, Presidential Order G.S.R. 

562(E) (C.O. 273) 05.08.2019, and the Jammu and 

Kashmir (Reorganisation) Act of 2019 as unconstitutional 

and void. True and correct copies of the said Orders dated 

5.8.2019, 6.8.2019 and Act of 2019 are at Annexures P-1 
S-,-&o & 1-11 S' 

(Pages . .S:1:::S.i), P-2 (Pages ) and P-3 . (Pages ) 

respectively. 

2. That the impugned Presidential Orders and the legislation 

are ex facieunconstitutional. They are arbitrary, contrary 

to the Basic Structure of the Constitution, principles of 

Rule of Law, Federalism, Democracy and the Separation of 

Powers, apart from violating the Fundamental Rights. 
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3. That the people of Jammu 'and Kashmir, governed by the 

J&K Constitution, are concerned about their constitutional 

rights as well as human rights - economic, social, cultural 

and civil and political. They ought to have been consulted 

' before such a drastic change was introduced. Not only 

this, even after promulgation of Presidential Orders, there 

is complete ne~ation of people's fundamental and basic 

human rights. 

· 4. The Petitioners have not approached any Tribunal or any 

other Court at any point of time before or after filing of the 

· present Writ Petition for similar relief a.s the Petitioners 

does not have any personal stake in the matter. The 

Petitioners are not involved in any civil, criminal, or 

revenue litigation, which may have any legal nexus with 

the issues involved in this Public Interest Litigation. The 

Petitioners have not approached any authority seeking 

similar relief as prayed in the present Petition. That the 

Petitioner No, 1 is an association and is not a registered 

organization 

FULL NAME OF PETITIONER: 
PEOPLE'S UNION FOR CIVIL LIBERTIES, 
[through Dr. V Suresh (National Secretary)] 
COMPLETE POSTAL ADDRESS: 
270-A, Patparganj, 
MayurVihar-I, Delhi 110091. 
EMAIL ADDRESS: 
PU CLnat@gmail.com 
PHONE NUMBER: 
011-22750014 

PROOF REGARDING 
Personal Identification: PAN (AATP7404K) 

,: 

Occupation: Social Service, Advocate 

Annual Income of PUCL: Rs. 79,233 (2017-18) 
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5. That the Petitioner No. 1, People's Union for Civil Liberties 

(PVCL), is a civil liberties and human rights body formed in . 

1976 by Sh. Jayaprakash Narayan, Acharya Kriplani, 

Krishna Kant and others, and Petitioner No. 2 is its Vice 

President. Justice V.M. Tarkunde, Justice Rajinder 

Sachar, Rajni Kothari, K.G. Kannabiran and others were 

associated with PUCL as its President. The Organization 

has twenty-five state branches across India and has been 

raising awareness about civil liberties and also fighting for 

their protection. PUCL has conducted many fact-finding 

enquiries and has compiled several reports on human 

rights violations in India. Among several cases fought by 

PUCL, few are: Telephone tapping case ( 1997) 1 SCC 301, 

Fake police encounter in Manipur (1997) 3 SCC 463; 

Disclosure of criminal background and assets by 

candidates, (2003) 9 sec 490; Challenge to POTA (2004) 9 

SCC 980; Encounter killings in Maharashtra, (2014) 10 

sec 635, among others. The Petitioner No. 2 is the Vice 

President of Petitioner No. 1. 

6. That the Petitioners are indicating herein below the main 

points, among others, raised in this writ petition: 

A. The two Presidential Orders are ultra uires the 

Constitution. 

B. After the J&K Constitution carrie into effect in 

1957, as envisaged in Article 370 of the 
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i 
Constitution, it was not permissible to issue any 

Presidential Order. ' 

C. The aforesaid impugned Orders and Act are in 

violation of the Basic Structure of the 

Constitution, Federalism being a part of the Basic 

Structure of the Constitution. 

D. The aforesaid impugned Orders and the Act are in 

violation of Article 3 of the Constitution as the said 

Article does not permit fa State being converted 

into a Union Territory. 

E. The aforesaid impugned orders are in violation of 

Article 367, 368 and 372 of the ·Constitution . 

. BRIEF FACTS AND THE HISTORICAL BACKGROU~D 

7. That the Maharaj a Bahadur of the Princely State of 

Jammu & Kashmir had promulgated the J&K 

(Constitution) Act on Sep7,1939. The said Act consisted of 

78 Sections and 5 schedules. This was promulgated by the .. 
Maharaja himself and not framed by any Constituent 

Assembly elected by the people. The Act contained 

provisions with regard to the executive, legislature, as well 

as the judiciary (the High Court). 

8. That subsequently, there was an Annual Session of 

National Conference on the 29th-30th September 1944 at 

Sopre 'in Kashmir to approve a manifesto (New Kashmir). 
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The said manifesto was unanimously approved. Among 
; 

other things, the Manifesto dealing with citizenship 

required that the people of J&K .State should be 

guaranteed (i) freedom of speech (ii) freedom of press (iii) 

freedom of assembly and meetings (iv) freedom of street 

processions and demonstrations. The Manifesto also 

declared "freedom of conscience and worship shall be 

guaranteed for all citizens" and that "no citizen may be 

arrested or detained except by decision of a Court of law." It 

further said that all citizens would have the right to work 

i.e. right to receive guaranteed work and the right to rest .. 

The Manifesto declared that all students were to have a 
I 

right to receive education and scholarships were to be 

given to the deserving poor students. Women citizens 

should be accorded equal rights with men in all fields of 

national life and the law should give special protection to 

the interests of mother and child. The said manifesto was 

submitted to the Maharaja for consideration, by making it 

clear that said manifesto would alone be acceptable to the 

people of the State. 

9. That the Indian Independence Act was passed on 

18.07.1947 dividing British India into two independent 

. dominions i.e. India and Pakistan. On 25.07.1947, Lord 

Mountbatten addressed the Chamber of Princes and 

advised them. that they had become independent, to accede 
I 

' 

to one or other of the Dominions before the transfer of 
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power, keeping in mind the geographical contiguity of their 

states. Lord Mountbatten also circulated a Draft 

Instrument of Accession fordiscussion, which provided for 

· surrender to 'the appropriate dominion the power over 

three subjects - namely, communication, defense and 

external affairs. 

10. That Section 8(2) of the Independence Act, . 1947 

empowered the Governor General of India to adapt the 

Government of India Act, 1935 as the Interim Constitution 

till the enactment of the Constitution by the Constituent 

Assembly of India. The Act as adapted, served as the 

Constitution of India for the period 1 !;)th August, 194 7 to 

25th January, 1950. The Act was adapted on 15.$.194 7 by 
.. 

the India Order (Provisional Constitution), 194 7. 

11. That in the Indian Dominion, accession was to be made 

under Sec.6 of the Government of India Act, 1935 as 

adapted by Sec. 9 of the Indian Independence Act, 194 7. 

A true typed copy of Section 6 of the Government of India 

Act, 1935 and a true and correct copy of Indian 

Independence Act, 194 7 are annexed at Annexures P-4 

(Pages.\ll, ~ll.i .. )and 

\\!\ :"":.li~. [respectively. 

Annexure P-5 [Pages 

12. That a State could accede to either dominion by executing 

an instrument of. accession signed by the Ruler and 
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I 

accepted by the Governor General of the Dominion 

concerned. 

13. That according to the Cabinet Mission Plan of Mayl 946, 

following Partition, Kashmir, like any other, State had three 

alternatives: to assert complete independence, to accede to 

Pakistan or to accede to India. Power to take the decision 

vested' in the Ruler. However, Kashmir did not accede to 

either dominion by 15th August 194 7. 

14. That after 15th August, 194 7, the people of the State 

demanded establishment of a responsible government 

which had put the then Maharaja Hari Singh in a "tight 

corner". He was indecisive and offered to sign a Standstill 

agreement with both India and Pakistan which aimed at 

continuing the existing relationship pending final decision 

regarding the future of the State. Maharaja Hari Singh 

signed a standstill agreement with Pakistan and was 

negotiating a similar agreement with India. 

15. That in this indecisive situation, the tribal invasion took 

place on 20.10>1947 where a large number of tribesmen 

from the territory of Pakistan, armed with brand guns, 
I 

machine guns, mortars and flame throwers attacked the 

frontiers of the State. Maharaja thought of accession to 

save his State and therefore, wrote a letter enclosing the 

, Instrument of Accession duly signed by Maharaj a Hari 

Singh -. The following statement in the letter is relevant: 
. ' ' 

I 
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"With the conditions obtaining at present in my State and 

the great emergency of the situation as it exists I have no 

option but to ask for help from the Indian opinion. 

Naturally, they cannot send the help asked for without 
my State acceding to Indio: I have accordingly decided to 
do so and I attach the instrument of accession for 

acceptance by your government' 

Attached to the said letter was the Instrument of Accession 

duly signed by Maharaja Hari Singh. The operative part of 

the same reads as follows: 

"Whereas the Indian Independence Act, 1947, provides 
that as from the .fifteenth day of August, 1947, there 
shall be set up an independent Dominion known as 

INDIA and that the Government of India Act, 1 935, shall 

with such · omissions, additions, adaptations and 

modifications as the Governor-General may by order 

specify be applicable to the Dominion of India; 

And whereas the Government of India Act, 1935, as 

adopted by· the Governor-General, provides that an 

Indian State may accede to the Dominion of India by an 
Instrument of Accession executed by the Ruler thereof; 
Now, therefore I Shri manindar Mahander Raj rajeshwar 

Maharaja dhiraj Shri Hari Singh Ji Jammu · Kashmir 

Naresh Tatha Tibet adiDeshadhi paihi Ruler of Jammu 

and Kashmir State in. the exercise of my sovereignty in 

and over my said State do hereby. execute this my 

Instrument of Accession." 

Lord Mountbatten,Governor General of India indicated his 

acceptance in the following words: 

I do hereby accept this instrument of accession 

Dt. 27th Day of October, 194 7 
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16. That the instrument of accession signed by Maharaja 

Hari Singh and accepted by the Governor General of India 

was thus unconditional, voluntary and absolute. As such, 

it bound the State of J&K and India together, legally and 

constitutionally. The issue of accession of)&K was finally 

settled. True typed copies of the letter dated 26 .1O.1947 by 

the Maharaja of Kashmir and of the Instrument of 

Accession of Jammu & Kashmir dated 26.10.1947 along 

with the Acceptance by the Governor General dated 27th 

October, 1947 are Annexures P-6 (Pages.l~b.~.l'!>.) and P-7 

( Pages l \.t'2;.-. Hts:-. [respectively. 

17. That in the meanwhile, on $th March, 1948, the Maharaja 

appointed an interim government making Sheikh 

Mohammed Abdullah as the Prime Minister and appointing 

a Council of Ministers. It was further provided that the 

Council of Ministers shall take appropriate steps as soon 

as normal conditions were restored, to convene a National 

Assembly based on adult suffrage for framing the 

Constitution. This declaration paved the way for a 

democratic Constitution. 

18. That despite the accession, the State was still to be 

governed by the Constitution Act, 1939. On 17.10.1949, 

on a motion of Shri Gopala swami Ayyangar, Article 306-A 

(now Article 370) was discussed in the Constituent 
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Assembly and added to the draft Constitution. Article 370 
' 

of the Constitution of India provided that the relations 

between India and J ammu and Kashmir were to be 

governed by the provisions of Article 370. Herein, the 

Constituent Assembly was made aware that the State's 
I 

association with India would be on terms of the Instrument 
! !· 

of Accession.Sh. Gopal swami Ayyangar, in explaining his 

motion said: 

« .. at present, the State is a unit of a Federal State i.e. 

Dominion of India. This Dominion is getting transferred 

into a republic which will be inaugurated on 26.01.1950. 
The Jammu and Kashmir State, therefore, has to become 
a unit of the new Republic of India." 

Sh. Ayyangar said that relationship of all States to 

Government of India, till India became a republic, was 

based on the Instrument of Accession. He however, 

clarified that as regards other States, instrument of 

accession will be a thing of the past once India becomes a 

republic but it would not be so in the case of Kashmir due 

to the special conditions prevailing in Kashmir. 

19. Thatafter this clarification by Sh. Ayyangar, the 

question of drafting Art 370 (Art 306A in the draft 

constitution) was considered. From the·· debates and 

negotiations, it was made perfectly clear by the State 

Government that it was for the Constituent Assembly of 

the State to frame the Constitution of the State and that 
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any provision that may be made in the Constitution· of 

India regarding Kashmir, the basis should be Instrument 

of Accession and till the Constituent Assembly of the State 

consented to accede in any other subject to the Union, the 

relationship between India and the State should be limited 

to the subjects specified in the Instrument of Accession . . . 
20. That in fact, Shri N. Gopala swami Ayyangar stated in 

the Indian Constituent Assembly that: 

"Then we come to clause (2). You will remember that 

several of these clauses provide for the concurrence of the 

Government of Jammu and Kashmir State. Now, tnese 
relate particularly to matters which are not mentioned in 

the Instrument of Accession, andit . i~ o.ne pf 9ur 

commitments to _the peopl<f and Gov_ern7:1:ent o,[.Kashmir 

that no such additions shoulql, be made except with th,e 

consent of ~he Con?tituent ~ssembly whic,h may_ be callee!, 
in the State for the pun;zos.e pf framing its Cons,titution;. In 

other words, what we are committed to is that these 
I \ 

additions are matters . [or th~ ,df3termfry1tiqn 9,[ the 
Constituent Assembly of the State. "(Emphasis supplied) 

21. That furthermore, Gopala swami Ayyangar explained that 

Article 370 cannot be invoked after the State's Constituent 

Assembly has "taken its decision" on the Constitution and 
. . 

"on the range of federal jurisdiction over the State". He 

stated as follows: 

" .. the provision is made that when the Constituent 
Assembly of the State has met and taken its decision 

both on the Constitution for the State and on the ranqe of 
federal jurisdiction. over the state, the President may, on 
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the recommendation of that C~nstituent A~sembly1 issue 

an order that this Article 306A (370) shall either cease to ~ . . ' 

be operative, or shall be _ope~~tive on.ly ?µ.biect to such 

excep~ions a71-d TTJOdifi.cations cis may be specifjed b?:J him. 
But before he issued any order . o'f !ry,at kir7:q, the 

recommendation of the Constituent Assembly will be a 
i • • 

condition grecedent." (Emphasis supplied) . . . 

22.That on 17.10.1949, the Constituent Assembly of India 

adopted Article 306A which later became Article 370 in the 
I 

final Constitution of India. Thus, a special provision for 

constitutional: relationship of the State with the Union 

came into existence. A true and correct copy of the 

Constituent Assembly Debates pertaining to Article 306A 
I 
i 

(Pg 421-429 in Vol 10) dt. 17.10.1949 is Annexure P-8 

(Pages nd,.:-JS:''-). 

23. That Yuvraj Karan Singh, in whose favour the Ruler had 

abdicated the powers, made a proclamation on 25.11.1949 

acting on the advice of Council of Ministers, to the 

following effect: 

"Whereas with the inauguration of the new Constitution 

for the whole of India now being framed by the 

Constituent Assembly of India, the Government of India 
Act, 1935, which now governs the constitutional 
relationship between this State and the Dominion of India 

will stand repealed: 

........................................... 
I now hereby declare and direct that the Constitution of 
India shortly to be adopted by the Constituent Assembly 

of India shall, insofar as it is applicable to the State of 
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Jammie and Kashmir, qouerri the constitutional 

relationship between this Stat? and shall be enforced in 

this State by me my heirs and successors in accordance 
with the tenor of its provisions; 

That the provisions of the said Constitution shall, as from 

the date ·of its commencement, supersede and abrogate 

all other Constitutional provisions inconsistent therewith 

which are at present in force in this State." 

24. That after Art 370 was enacted, the Constitutional 

relationship of J&K with India changed from those created 

by Instrument of Accession to the position under Art 370 

of the . Constitution of India. This Article gave Kashmir a 

special status ~p,king it clear that the provisions governing 
•! 

the relationship of Part B States will not apply to Kashmir. 

The Constitution of India came into force on 26.01.1950. 

J ammu and Kashmir was identified as a state of India 

under Article 1 (2) of the Constitution of India and the 

Schedule I thereof. 

25. That Article 370 reads as follows: 

"370. Temporary provisions with respect to the State of 
Jamrnu and Kashmir 

(1) Notwithstanding anything in this Constitution, .. 
(a) the provisions of Article 238 shall not apply in relation 

f 
to the State of Jammu and Kashmir; 

(b) the power of Parliament to make laws for the said 
State shall be limited to 

(i) those matters in the Union List and the Concurrent List 
which, in consultation with the Government of the State, 

are declared by the President to correspond to matters 
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.. , 

specified in the Instrument of Accession governing the 

accession of the State to the Dominion of India as the 

matters with respect to which the Dominion Legislature 

may make laws for that State; and 
(ii) such other matters in the said Lists as, with the 

concurrence of the Government of the Staie, the President 

may by order specify Explanation For the purposes of 

this article, the Government of the State means the 

person for the time being recognised by the President as 

the Maharaja of Jammu and Kashmir acting on the 

advice of the Council of Ministers for the time being in 

office under the Maharajas Proclamation dated the fifth 
day of March, 1948 ; 

(c) the provisions of Article 1 and of this article shall 
apply in relation to that State; 

(d) such of the other provisions of this Constitution shall 

apply in relation to that State subject to such exceptions 
and modifications as the President may by order specify: 
Provided that no such order which relates to the matters 

specified in the Instrument of Accession of the State 

referred to in paragraph (i) of sub clause (b) shall be 

issued except in consultation with the Government of the 

State: Provided further that no such order which relates 

to matters other than those referred to in the last 

preceding proviso shall be issued except with the 
concurrence of that Government 

(2) If the concurrence of the Government of the State 
referred to in paragraph '(ii} of sub clause (b) ofclouse ( 1 ) 

or in the second proviso to sub clause (d) of that clause be 

given before the Constituent Assembly for the purpose of 
framing the Constitution of the State is convened, it shall 
be placed before such Assembly for such decision as it 
may take thereon 
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(3) Notwithstanding anything in the foregoing provisions 
of this article, the President may, by public notification, 
declare that this article shall cease to be operative or 
shall be operative only with such exceptions and 

. modifications and from such date as he may specify: 
Provided· that the recommendation · of the Constituent 

• I 

Assembly a/the State referred to in clause ( 2) shall be ... 
necessary before the President issues such a notification" 

26. That a bare reading of the Article 370 makes the following 

position clear: 

I. The marginal note says that it was a temporary provision 

with respect to State of Jammu & Kashmir and the 

provision begins with a non-obstante clause, namely, 

' ' "Notwithstanding anything in this. Constitution", meaning 

thereby the constitutional provisions would apply to the 

extent permitted under Article 370. 

II. Article 370(1)(b) limits powers of the Parliament to make 

laws in respect of the State of Jammu & Kashmir. 

According to 370(1)(b)(i), the President "in consultation" 

with the "Government of the State" can declare those 

matters in the Union list and concurrent list which 

correspond with the matters specified in the Instrument of 

Accession, meaning thereby that the matters which fall 

within the Instrument of Accession are relatable to items in 

the Union list.' and concurrent list will apply to State of 

J ammu & Kashmir. 
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III. As far as other matters in the said list i.e. Union list and 

concurrent list are concerned, as per Article 370(1)(b)(ii),_ 

the President may by order, with the concurrence of the 

Government of the State, can apply those Lists to the State 

of Jammu & Kashmir. 

IV.The meaning of the term 'Governmentof the State' has 

been provided in the Explanation, namely, the person for 

the time being recognized as the Maharaj a of J ammu 

&Kashmir acting on the advice of Council of Ministers as 

· per Maharaja's Proclamation dated 5th March 1948. 

V. It is clear from the above that the President either in 

consultation with the Maharaja of Jammu & Kashmir or 

with the concurrence of Maharaja of Jammu & Kashmir 

could apply the items from the Union list as well as the 

Concurrent list to the State of J&K. However, as far as the 

items given in IoA are concerned, they were to apply to the 

State of .Jammu & Kashmir in consultation with the 

Maharaja. 

VI. Art. 370(1}(c) makes Article 1 and Article 370 of the 

Constitution of India directly applicable to the State of 

J ammu & Kashmir. 

VII. Art. 370(1}(d) is important because most of the 
I 

. subsequent declarations by the President have been issued 

by using the said provision. According to Article 370(l)(d), 

the President may apply other provisions of the 

Constitution to the State of J&K with. such exceptions and 
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modifications as the President may by order specify. There 

are two provisos attached to 370(1)(d). According to the 

. first proviso, in relation to the matters specified in the 

Instrument of Accession, the President shall not issue an 

order except "in consultation with the Government of the 

State". According to the second proviso, which relates to 
' 

370(1)(b)(ii) inissuing an order, the President shall require 

"concurrence of the Government". The intention of 

370(1)(d) is clear, namely, that if the President wishes to 

make any change in the Constitution in relation to matters 

concerning the Instrument of Accession, he could do that 

only with consultation with the Maharaja, and if the 

President wanted to make changes in the Constitution in 

relation to other items (other than the instrument of 

accession), he could have done so with the concurrence of 

the Maharaja, 

VIII. The above power, which were given to the 

President/Government of the State (Maharaja at that time), 

was further subject to Article370(2). It is important that 

370(2) uses the term 'concurrence of the government of the 

State' referable to Article 370(1)(b)(ii) and second proviso to 

sub-clause (d) of Article 370(1). These provisions relate to 

items other than the Instrument of Accession, for which 

concurrence as against the consultation is mentioned. It 
" 

further says tpat if the President is issuing a declaration 

seeking concurrence of the, Government of the State and 
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before the Constituent Assembly for framing the 

Constitution ·of the, State i.e. J&K was convened, the said 

matter shall be placed before the Constituent Assembly 

and the Constituent Assembly shall take a decision on the 

issue. It means that as far as the Instrument of Accession 

is concerned, t~e same cannot be changed but if any other 

issue provided in the Constitution (i.e. Union 

list/ concurrent list or any matter related to the 

. Constitution) for which concurrence is sought, the decision 

of the Constituent Assembly shall be final. 

IXArticle 370(3) starts with a non-obstante clause. Art. 

370(1) also starts with a non-obstante clause. The meaning 

of these two clauses will be that .the provisions of this 

Article are notwithstanding the Constitution, which shall 

mean that the power given under Article 370(3) relates to 

what is provided in Article 370 and not relatable to other 

parts of the Constitution and that for Art. 370, power has 

been given to the President who may by public notification 

order that 370 shall cease to be operative or shall be 

operative only with such exceptions and modifications and 

from such date as he may specify. This power given to the 

President, however, is again subject to the proviso, which 

says that before President issues such a notification, 
I 

recommendation of the constituent assembly shall be 

necessary. It is therefore, clear that for exercising the 
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powers under 370(3), recommendation of the Constituent 

Assembly was necessary. 

27. The entire reading of Art 370 therefore, makes it clear that 

either for making any change to the Union/Concurrent list or 

for making any provision of the Constitution applicable to 

J&K, Article 370 mandated that it should be placed before the 
I 

Constituent Assembly. Similarly, the power given to the 

President under 370(3) was also subject to the 

recommendation of the Constitution Assembly of the State of 

J&K. Art. 370 therefore, recognized the .. Instrument of 

Accession and also that the provisions of the Constitution 

which would apply to J &K, should be done with 

approval/recommendation of the Constituent Assembly of 

J&K. The meaning was very clear i.e. the J&K Constitution 

would be framed on the basis of the Constitution of India as 

acceptable to the Constituent Assembly of State of Jammu & 

Kashmir. 

28. That once the Constitution of J&K came into effect, it was 

that Constitution which would apply to J&K with such 

modifications in the Constitution of India as the Constituent 

Assembly of J&K deemed fit to apply to the State of J&K. 

Viewed thus, Article 370, in fact, freezes in time and becomes 

a provision to show the link between the Constitution of India 

and the Constitution of Jammu & Kashmironly. 
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29. That after the Indian Constitution came into force, in 

exercise of powers conferred by Article 370(1)(ii), the President 

of India issued the Constitution (Application to Jammu & 

Kashmir) Order, 1950 in consultation with the government of 

Jammu & Kashmir. In the said Presidential Order, the 

subjects already mentioned in the instrument of accession 

were elaborated as well as certain additions were also made. 

Two Schedules were also added. 

1. The First Schedule related to the jurisdiction of the 

Union Parliament over the State and enumerated the 

appropriate items in the Union List of the Seventh 

Schedule to the Constitution. 

11. In the Second Schedule, provisions of the Constitution, 

which in addition to Art. I and Art 370, were to apply to 

Kashmir, were given. The said Presidential order 

extended the powers of Union Parliament beyond what 

was given in the Instrument of Accession. The 

understanding was that constitutional relationship of 

the State for J&K immediately after application of 

, Constitution of India was to be governed by order of 

1950. 

A true and correct copy of the Constitution (Application to 

Jammu & Kashmir) Orde'r, 1950 is Annexure P-9 

(Pages,ls:t-:-1-2..) 
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30. That the General Council of the All India Jammu & Kashmir 

National Conference passed a resolution on 27.10.1950 

asking for a convening of a Constituent Assembly for the 

State. The following part of the Resolution is significant: 

"The General Council recommends to the Supreme 

National Executive of the people to take immediate steps 

for, convening a Constituent . Assembly passed by the 

adult suffrage and then embracing all sections of the 
I 

people and all the Constituents of the State for the 
purposes of determining the future shape and affiliation 

of the State of Jamrnu and Kashmir. In, this sover(fi~n 

a?sembly e171boq.yi,ng the supreme u;ill of. th(} ee,qele 9[ 

the Sta~e. i:-1e sh.all g,il!,e ourselves. Pend, our child,ren a 
Cpnstitutfr;m worthy of tr_ie t:a,ditfr;m~ qf our (reeq..om 
struggle and in. accordanpe w,ith, the pri,:icip,les o[ New 
Kashmir." (Emphasis supplied) 

31. That as a matter of fact, the Maharaja in his proclamation of 

05.03.1948 had promised his people the right to have a 

Constituent Assembly for the purpose of framing the 

Constitution. Art 370(2) also envisaged the convening of the 

Constituent Assembly for the said purpose. 

32. That on 31st October 1951, on the very first meeting of the 

Assembly, the decision was taken to frame a Constitution for 

the further governance of the country. Further, within a 

month of the formation of the constituent assembly of Jammu 

and Kashmir, a 17 member "Basic Principles Committee" was 

constituted on 5th November 1951. G. M. 'Bakshi, Mirza Afzal 
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B D P Dhar and Mir Qasim were members of this eg, . . 

committee and this committee set out the basic draft of the 
' Constitution of .Jarnmu and Kashmir. 

33. That the Delhi Agreement, 1952 took place between the 

representatives of Kashmir Government and the. 

representatives of Indian Government vis-a-vis several 

important decisions taken by the Constituent Assembly. The 

arrangements made in the Delhi Agreement were finally 

adopted on August 21, 1952. 

34. That there were certain developments in ·between which did 

not allow the d.ebates in the Constituent Assembly to '. 

continue. However, in 20.10.1953, two Committees were set 
I 

up. i.e. Advisory Committee on Fundamental · Rights and 

Citizenship and Basic Principles Committee. The Constituent 

Assembly on 06 .. 02.1954 adopted the reports of the Basic . 

Principles Committee and Fundamental Rights and 

citizenship. Another report of Drafting Committee was 

presented on Feb 12th1954, which was adopted on Feb 15th 

1954. This adoption embodied the ratification of the State's 

accession to India. 

35. That on 14.05.1954 the President of India in exercise of 

powers under Art 370 issued an · order endorsing the 

relationship of Kashmir with India as mentioned in the Delhi 

Agreement. This order superseded the Constitution 

(Application to Jammu & Kashmir) Order, 1950. Though by 

this order, the powers of Union Parliament were enlarged in 
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relation to the Kashmir, the internal autonomy of the State 

was not compromised .. This order also recognized the unique 

position of Kashmir in the Union. For internal administration 

of the State after its accession to India, an interim 

Constitution was drawn up to take care of the changed 
I 

situation in Kastlmir. There were several amendments made 

in the Constitution Act, 1939 and the said Act served as the 

interim Constitution of Jammu &Kashmir pending the 

enactment of a fully democratic Constitution by the State 
I 

Constituent Assembly. The Presidential Order provided, 

among others, that: 

(i) The State was guaranteed territorial integrity. No 

change in the name or boundary of the .State .. 
could be brought about without the consent of the 

State Legislature. This was a proviso to Article 3 

of the Indian Constitution. 

(ii) It introduced Article 35 A which provides that the 

State could define its permanent residents and 

confer on them special rights and privileges with 

regard to employment under the State 

Government, acquisition of immovable property in 

the State, settlement in the State, and so forth. 

(iii) Proviso to Article 7 stated that the State's 

' permanent residents, having migrated to 

Pakistan, returning to the State either under a 
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permit for resettlement or under a law · for 

permanent return, shall be deemed to be a citizen 

of India. 

Th.is 1954 Order also reiterated that no amendment under 
), . 

Article 368 of the Constitution would apply to Jammu and 

Kashmir except those made under Article 370(1). This 1954 

order was passed with the concurrence of the Constituent 

Assembly of Jammu and Kashmir and superseded the 

aforesaid 1950 order. A copy of the 'The Constitution 

(Application to Jammu and Kashmir) Order, 1954' has been .. 
annexed herewith and marked as Annexure P-10 (Pages 1~ 
to.t14,) 

36. The Constitution of the State of Jammu & Kashmir was 

adopted on 17.11.1956 and came into force on 26.01.1957. 

The Constituent Assembly was thereafter dissolved on 

26.01.1957 after the first legislative assembly elections took 

place iri State of J ammu and Kashmir. This may be 

contrasted with the Constituent Assembly of India, which 

adopted the Constitution of India on 26. 11.1949 and resolved 

to 'adjourn till such date before 26.01.1950 as the President 

may fix'. It eventually met again on 24.01.1950. The President 

of the Constituent Assembly then declared: "the house will 

stand adjourned now sine die". The Constituent Assembly of 

Jammu and Kashmir, however, resolved to dissolve itself. The 

President, G.M. Sadiq declared: "today this historic session 
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ends and with this the Constituent Assembly is dissolved 

according to the resolution passed on 17.11.1956." 

37. That the Constitution of .Jamrnu & Kashmir, 1957 says in 

the P~eamble that the Constitution further defines the 

existing relationship of the State with the Union of India "as 

an integral part thereof'. Section 3 of the Jammu & Kashmir 

Constitution specifically mentions that the State of Jammu & 

Kashmir is ·and shall be an integral part of the Union of India. 

As per Section 4, the territory of the State shall comprise all 

the territories which, on the 15th August, 194 7, were under 

the sovereignty ahd suzerainty of the Ruler of the State. 

Though the Constitution of J&K specifically recognizes that J 

& K is and shall be an integral part of Union of India, the 

same Constitution preserves and protects the. special features 

and the rights of the people of J&K. The constitutional 

history, as mentioned above, being a part of the Constitution 

of India, ought to respect what was envisaged under Article 

370 and the end result of it i.e. the formation of the 

Constitution of J&K. Any act to tinker with the Constitution 

. of J&K will, therefore, amount to tinkering the Constitution of 

India, In one sense, the Constitution of J&K is like a Basic 

Feature of the Constitution as laid down in Kesavananda 

Bharati v. State of Kerala, (1973) 4 sec 225 

38. That it is thus clear from the above history and the manner 

of integration of Jammu and Kashmir into India that Article 
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370 was transitory only in the sense that the right to decide 

permanently on the relation between India and Jammu and 

Kashmir was to be finally decided by the Constituent 

Assembly of Kashmir through the Constitution of Jammu and 

Kashmir. Without the sanction of the Constituent Assembly, 
' ,. . 

no further changes could be made. The Constituent Assembly 

dissolved in 1957 and therefore, there is no question of 

making any further changes to the relation between India and 

Kashmir by any other authority. Article 370 is a solemn 

promise by the .Constitution to the people of Jammu & 

Kashmir State. The relation between India and Kashmir as 

laid down in the Constitution of Kashmir ~s· 'part of the Basic 

Structure of the Indian Constitution and cannot be changed 

except with the approval of the Constituent Assembly of 

Kashmir. The relationship between India and Kashmir are 

frozen in time in 1957 and no changes can be made to that. 

Thus, the present. changes, which are sought to be brought 

in, are bad ab initio and cannot be allowed to operate. The 

sole ratification authority to the extension of the Centre's 

powers over the State on the extension of additional 

provisions of the Constitution of India was gone. 

39. That in the case of Prem Nath Kaul (AIR 1959 SC 7 49) the 

Constitutional Bench of the Supreme Court, while 

interpreting Art. 370 made the following observations: 

"34. Having provided for the legislative power of 
Parliament and for the application of the articles of the 
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Constitution of the State, Article 370 clause (2) prescribes 
that if the concurrence of the Government of the State 
required by the relevant sub-clauses of clause (1) has 

been given before the Constituent Assembly of Kashmir 

has been convened, such concurrence shall be placed 
before such Assembl'!j for such decision as it may take 

thereon. This clause show that the Constitution-makers 

attached great importance to the final decision of the 

Constituent Assembly, and the continuance of the 

exercise of powers conferred on Parliament and the 
President by the relevant temporary provisions of Article 
370(1) is made conditional on the final approval by the 
said Constituent Assembly in the said matters. 

35. Clause (3) authorises the President to declare by 

public notification that this article shall cease to be 

operative or shall be operative only with specified 

exceptions or modifications; but this power can be 

exercised by the President · only if the Constituent 
Assembly of the State makes recommendation in that 

'' 
behalf Thus the proviso to clause (3) also emphasises the 

importance which was attached to the final decision, of 

the Constituent Assembly of Kashmir in regard to the 
relevant matters covered by Article 370. 

38. On the said construction the question which falls to 

be determined is: Do the provisions of Article 370(1) affect 

the plenary powers of the Maharaja in the matter of the 

governance of the State? The effect of the application of 
the present article has to be judged in the light of its 
object and its terms considered in the context of the 

special features of the constitutional relationship between 
the State and India. The Constitution-makers wen; 
obviously anxious that the said relationship should be 
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finally determined by the Constituent Assembly of the 
State itselft that is the· main basis for, and purport of, the 

temporary provisions made by the present article; and so 

the effect of its provisions must be confined to its subject 

matter. It would not be permissible or legitimate to hold 
that, by· implication, this article sought to impose 

limitations on the plenary legislative powers of the 

Maharaja. These powers had been recognised and 

specifically provided by the Constitution Act of the State 

itself; and it was not, and could not have been, within the 
contemplation, or competence of the Constitution-makers 
to impinge even indirectly on the said powers. It would be 

recalled that by the Instrument of Accession these 

powers have 'been expressly recognised and preserved 
and neither the subsequent proclamation issued by 
Yuuaraj Karan Singh adopting, as far as it was 

applicable, the proposed Constitution of India, nor the 

Constitution order subsequently issued by the President, 

purported 1o impose any limitations on the said 
legislative powers of the Ruler. What form of Government 
the State should adopt was a matter which had to be, 

and naturally was left to be, decided by the Constituent 

Assembly of the State. Until the Constituent Assembly 
reached its · decision in that behalf, the constitutional 
relationship between the State and India continued to be 

governed basically by the Instrument of Accession. It 

would therefore be unreasonable to assume that the 

application of Article 370 could have affected, or was 
intended to affect, the plenary powers of the Maharaj a in 

the matter of the governance of the State. In our opinion, 
the appellant's contention based on this article must 
therefore be rejected." 

....... 

• 
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40. That while some of the subsequent judgments of the 

Supreme Court appear to have taken a different view those 

judgments are per in curiam since they do not refer to the 

above cited Supreme Court Judgment of the Constitution 

Bench or are in any case not of a larger Bench. 

41. There have been 47 Presidential orders under Article 370 

from 1954 to 1994.It is, however, submitted that all the 

Presidential Orders subsequent to 1957 i.e. after the Jammu 
i 

& Kashmir Constitution came into effect, are unconstitutional 

and in violation of the words and spirit of Article 370 of the 

Constitution. 

THE RECENT EVENTS: 

42. The Governor of Jammu & Kashmir issued a proclamation 

on 20.6.2018 under Section 92 of the Constitution of Jammu 

and Kashmir with the concurrence of the President of India, 

thereby assuming to himself the functions of the Government 

and Legislature of the State. The State Assembly, initially 

kept in suspended animation was eventually dissolved by the 

governor 10n 21.11.2018. The President of India issued a 

Proclamation under Article 356 of the Indian Constitution on 

19th December 2018, imposing President's Rule in Jammu 

and Kashmir. It is pertinent to note that vide the said 

Notification, the operation of the second proviso to Article 3 of 

the Constitution pertaining to Jammu and Kashmir was 

suspended. The extract of the second proviso to Article 3 

reads as follows - 
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"Provided further that no Bill providing }or increasinq or 
diminishing the area of the State of Jammu and Kashmir 

or altering the name or boundary of that State shall be 

introduced in Parliament without the consent of the 
Legislature of that State." 

A true and correct copy of the Notification dated 19th 

December 2018 imposing President's rule is at Annexure P- 

11 (Pages .1,~J.-:-l~). 

43. Subsequently, on 03.01.2019,the President's Rule in Jammu 

and Kashmir was extendedfor a further period of six months 

under article 356(4) of the· Constitution of India, which was 

again extended on 03.07.2019. The said Presidential Rule was 

extended and continued to be in existence as the impugned 

orders/ Act were passed. 

44. That on 05.08.2019, a Presidential Order, O.S.R.551(E) = 

C.O. 272 - The Constitution (Application to Jammu and 

Kashmir) Order, 2019 was passed by the President of India 

allegedly in exercise of the powers conferred by clause ( 1) of 

article 370 of the Constitution. This order supersedes the 

Constitution (Application to Jammu and Kashmir) Order, 

1954 by which special status had been given to Jammu and 

Kashmir.It also therefore does away with Article 35A. and 

35(3). It further sfates "(b) references to the person for the 

time being recognized by the President on the 

recommendation of the Legislative Assembly of the State as 

the Sadar-i-Riyasat of Jammu and Kashmir, acting on the 
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advice of the Council of Ministers of the State for the time 

being in office, shall be construed as references to the 

Governor of .Jamrnu and Kashmir; (c) references to the 

Government of the said State shall be construed as including 

references to the Governor of Jammu and Kashmir acting on 

the advice of his Council of Ministers". It further seeks to 

amend Article 367 of the Constitution of India so as to read 

Constituent Assembly in Article 370 as State Legislative 

Assembly. 

45. That the Rajya Sabha, on the same day i.e. 05.08.2019, 

passed the Jammu and Kashmir (Reorganisation) Bill, 2019, 

unanimously. The Bill provided for reorganisation of the state 

of Jammu and Kashmir.It reorganised the state of Jammu 

and Kashmir into: (i) the Union Territory of Jammu and 

Kashmir with a legislature, and (ii) the Union Territory of 

Ladakh without a legislature. The Union Territory of .Jammu 

and Kashmir will be administered by the President through 
I . 

. . 
an Administrator appointed by him known as the Lieutenant 

Governor. The Union Territory of Ladakh will be administered 

by the President, through a Lieutenant Governor appointed 

by him. 

46. On 06.08.2019, a Declaration, G.S.R.562 (E)= C.0. 273 was 

issued by the President under Article 370 (3) of the 

Constitution of India on 06.08.2019. It read that: 
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'In exercise of powers conferred by clause (3) of article 
t 

370 read with clause (1) of article 370 of the Constitution 
I 

of India, the President, on the recommendation of 

Parliament, is pleased to declare that, as from the 6th 

August 2019, all clauses of th? said Article 370 shall 

cease to be -operaiiue except the followin[J which shall 

read as fallows, namely: 

"Article( 370. All provisions of this Constitution, as 

amended from time to time, without any 

modifications or exceptions, shall apply to the State 

of Jammu and Kashmir notwithstanding anything 

contrary contained in Article 152 or Article 308 or 

any other article of this Constitution or any other 

provision of the Constitution of Jarnmu and 

Kashmir or any law, document, judgment, 

ordinance, order, by-law, rule requlaiion ' . ' 
notification, custom or usage having the force of law 

in the territory of India, or any other instrument, 

treaty or agreement as envisaged under Article 363 

or otheruiise'" 

47. Effectively, therefore, Article 370 while remaining on the text 

of the Constitution was nullified and abrogated. That the 

impugned .Jammu and Kashmir Reorganisation Act, 2019 

came into force on 09.08.2019 following the assent of the 

President. 
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48. That the above COs dated 05.08.2019 and 06.08.2019 as 

well as the J ammu and Kashmir (Reorganization) Act, 2019 

are challenged on the following, among other, grounds: 

GROUNDS: 

A. Because all the Presidential order since 1957 are invalid and 

unconstitutional to the extent that they were not ratified by 

the Constituent Assembly of the State as mandated under 

Article 370(2) of the Constitution of India. 

B. Because all the Presidential orders since 1957 till date, which 

require the ratification of the Constituent Assembly of the 

State under Article 370(2) and its recommendation under 

Article 370(3) are invalid, void and unconstitutional since the 

Constituent Assembly was dissolved in 1957 without making 

any recommendations to the said effect. Reliance may be 

placed on the Constitutional Assembly debate as specified 

above. 

C. Because, Article 370, being a temporary, transitional and 

special provision, recognizes that the State of Jammu & 

Kashmir shall be governed by the Jammu & Kashmir 

Constitution, 1957 and all . laws which have been 

approved/notified by the Constitution for the purpose of 

framing the Jammu & Kashmir Constitution shall alone have 

sanctity. After the J&K Constitution came into effect, Article 

370 has fulfilled its purpose and remains a historical link to 

show how the J&K Constitution was framed. 
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D. Because, in Prem Nath Kaµl u. State of J&K, AIR 1959 SC 749, 

the . Constitutional Bench consisting of five judges 

unanimously held, as regards the interpretation of Article 

370, thereby recognizing that the final decision rests with the 

Constituent Assembly, as follows: 

"34. Having provided for the legislative power of 
Parliament and for the application of the articles of the 
Constitution of the State, Article 370 clause (2) prescribes 

that if the concurrence of the Government of the State 
required by the relevant sub-clauses of clause (1) has 

been given before the Constituent Assembly of Kashmir 

has been convened, such concurrence shall be placed 

before such Assembly for such decision as it may take 

thereon. This clause show that the Constitution-makers 

attached great importance to the final decision of the 
Constituent Assembly, and the continuance of the 
exercise of powers· conferred on Parliament and the 

President by the relevant temporary provisions of Article 

370(1) is made conditional on the final· approval by the 
said Constituent Assembly in the said matters. 

' 

35. Clause (3) authorises the President to declare by 
public notification that this article shall cease to be 

I 

operative or shall be operative only with specified 

exceptions or modifications; but this power can be 

exercised by the President only if the Constituent 
Assembly of the State makes recommendation in that 

behalf. Thus the proviso to clause (3) also emphasises the 

importance which was attached to the final decision of 
the Constituent Assembly of Kashmir in regard to the 
relevant matters covered by Article 370. 

[ ... ] 
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38. On the said construction the question which falls to 
be determined is: Do the provisions of Article 370(1) affect 
the plenary powers of the Maharaja in the matter of the· 
governance of the State? The effect of the application of 
the present article has to be judged in the light of its 
object and its terms considered in the context of the 

I 

special f eatures of the constitutional relationship between 
the State and India. The Constitution-makers were 
obviously anxious that the said relationship should be 
finally determined by the Constituent Assembly of the 
State itself; that is the main basis for, and purport of, the 
temporary provisions made by the present article; and. so 
the effect of its provisions must be confined to its $ubject 
matter. [ ... ]" 

E. Because in Sampat Prakash v State of J&K, AIR 1970 SC 

1118,another Constitution Bench of this Hon ble Court placed 

a, different interpretation on Article 370 without taking into 

consideration the judgment in Prem Nath (supra}, which was 

binding on it. The saidjudgment, besides being per incuriam, 

is also contrary to the intent and purpose of Article 370. The 

judgment commits a grave error by holding, on the basis of 

CO No. 44 dated 15.11.1952 that the Constituent Assembly of 

the State did not desire that the Article shall cease to be 

operative. The judgment also incorrectly places reliance on 

Art 368 to infer that the President shall have power to issue 

orders under Article 370 of the Constitution. would be 

necessary and cannot be curtailed judgment is patently 

flawed for the following reasons: 
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I • 

a. While discarding the argument about the history of this 

provision, the Court said that 'the situation that existed 

when this article was incorporated in the Constitution 

has not materially altered," which is not .correct because 

in the meanwhile, the Constitution of J&K came into 

effect in the year 1957. Further, it goes contrary to the 

judgment in Prem Nath as well as the explanation given 

by Gopalswamy Ayyangar to Article 370. 

b. The Apex Court also brushed aside the Article 370(2) 

which lays down this condition, and said that it spoke 

of "concurrence given by the Government of the state 

before the Constituent Assembly was convened and 

makes no mention at all of the completion" of its work 

or its dissolution. It is submitted that the final power of 

the State's Constituent Assembly to ratify any change or 

to refuse to do so is clearly indicated. The plain readings 

of Article 370 and the Constituent Assembly Debates of .. 
India, as mentioned above, make this point clear. 

Moreover, no reliance was placed on the 1959 

judgement of Prem Nath Kaul, which ruled to the 

contrary. To assume . that since the Assembly did not 

expressly recommend that Article 370 should be 

abrogated, would lead to the President of India 

acquiring the sole power to unilaterally invoking Article 

370 given the absence of the decisive ratifying body; is 

to deny the people of the state of .Jamrnu and Kashmir 
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their collective history and our constitutional 

commitment to them. 

c .. The Supreme Court further overlooked the fact that 

given its interpretation, Article 370 can be abused by a 

collusive State and Central governments or by a 

majoritarian Central Government to reduce Article 370 

to a nought. (as seen in the orders of 05.08.2019 and 

06.08.2019] 

F. Because this Hon'ble Court in Mohammed Maqbool Darnnoo v 

State of J&K [(1972) 2 SC 735], again completely overlooked 

the 1959 ruling of Prem Nath Kaul. There is no explanation of 

why a clear precedent was ignored by the subsequent 

benches of the Apex Court. The Supreme Court found no 

dif(erence between an 'elected' Sadar-I-Riyasat and an 

'appointed' Governor. It refused to acknowledge the dilution of 

a democratic process. It must also be noted that post this 

judgment of 1972, the Supreme Court, in the case 

Kesavananda Bharati, 1973, formulated the doctrine of the 

basic structure ofthe Constitution being unamendable. 

G. Because the Presidential orders dated 05.08.2019 passed 
.. 

under Article 370 (l)(d) and 06.08.2019 passed under Article 

370(3) are void and unconstitutional for the very reason that 

the Constituent Assembly was dissolved · in 1957 and the 

mandated ratification and recommendation, respectively in 

the clauses, cannot be sought. 

I. 
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H. However, assuming but not accepting thatthe Presidential 

orders under Article 370 passed before 05.08.2019 are valid. 

in law, the Presidential Order G.S.R. 551 (E) (C.O. 272) and 

Presidential Order G.S.R. 562(E) (C.O. 273) are 

constitutionally in valid. 

The Presidential Order G.S.R. 551(E) (C.O. ~72) is 

constitutionally invalid. 
C, \ • 

I. Because impugned Presidential Order C.0.272, purportedly 

passed under Article 370(1) of the Constitution of India, is 

ultra uires the authority conferred by the same Article. The 

Presidential Order incorrectly invokes Article370(l)(d) to 

effectively amend the proviso to Article 370(3). Furthermore, 

the concurrence of the Government of the State of Jammu 

and Kashmir, which is claimed to be sought, is insufficient. 

The power under Article 370(1)(d) does not contemplate a 

blanket application of "all provisions of the Indian 

Constitution" to "apply in relation to the state of Jammu and 

Kashmir". 

J. Because Article 370(l)(d) cannot be invoked to indirectly 

amend Article 370(3) of the Constitution of India. It is a well 

established principle that "what cannot be done directly 

cannot be done · indirectly:" Clause (2) of the Presidential 

Order purports to amend Article 367 of the Constitution; 

however, the effect of these amendments is to bring about 

changes in the te:kt of Article 370 of the Constitution, via 
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Article 367. The Presidential Order stipulates that "in proviso 

to clause (3) of Article 370 of this Constitution, the expression 

"Constituent Assembly of the State refe~ed to in clause 2" 

shall read "Legislative Assembly of the State". It is respectfully 

submitted that the Presidential Order, in effect amends 

Article 370 of the Constitution. This runs counter to the 

elementary proposition of law that a constitutional provision 

cannot be used to defeat another constitutional provision or 

to render it nugatory. Since Article 370 cannot be directly 

amended through a Presidential Order, it also cannot be 

amended through a backdoor method of inserting a new 

provision into Article 367, in relation to the State of Jammu 

and Kashmir. 

K. Because Article 370(1)(c) of the Constitution states that 

"notwithstanding anything in this Constitution, the provisions 
' 

of Article 1 and of this article shall apply in relation to that 

State (i.e., the State of Jammu and Kashmir)." Article 

370(1)(d) stipulates that " ... such of the other provisions of 

this Constitution" shall apply in relation to that State subject 

to such exceptions and modifications as the President may by 

order specify." Following the Rule of Literal Construction, it is 

evident that Article 370(1)(d) provides constitutional authority .. 
to the President, by order, to amend or modify the application 

of all provisions of the Constitution in relation to the State of 

Jammu and Kashmir except Articles 1 and 370 itself. 
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L. Because there is no ambiguity in Article 370, which expressly 

states that it is the state Constituent Assembly (convened to 

frame the state constitution] which would be the competent 

authority to make a recommendation to the President to 

declare Article 370 inoperative. There is, accordingly, no 

warrant to use Article 370(1) to substitute the reference to the 

state Constituent Assembly in Article 370{3) with the state 

legislative assembly. Clearly, the intent was to divest the 

protection guaranteed by Article 370(3). 

M. Because, during the debates around Draft Article 306A (and 

later Article 370) on 17.10.1949, Shri GopalawamiAyyangar, 

member .of the Assembly who moved the provision made it 

clear that the terms of the relationship between the State of 

Kashmir and the Indian Union could only be altered following 

the method set down in clause (3) of the Article. He states 

that, "The last clause refers to what may happen later on. We 

have said article 21 JA will not apply to the Jatnmu and 

Kashmir State ... So the provision is made that when the 

Constituent Assemblu of the state has met and taken its 

decision both on the Constitution for the State and on the range 

of federal jurisdiction over the State, the President may on the 

recommendation of that Constituent Assembly issue an order 

that this article 306A shall either cease to be operative, or shall 

be operative only subject to such exceptions and modifications 

as may be specified by him. But be(ore he issue_s any order?[ 

that kind the recommendation of the Constituent Assembly will 
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be .a condition_ precedent That explains the whole of 'this 

article ... ". (Emphasis supplied) 

N. Because the power under Article 370(1)(d), extends to 

amending or modifying the application of th~· provisions of the 

Constitution to the State of Jammu and Kashmir. It is 

humbly submitted that there is no power under the said 

provision to createan entirely new constitutional provision (in 

this case, Article 367(4)), which is then applied solely to the 

State of -Jammu and Kashmir. Article 367 of the Indian 

Constitution provides for interpretation. The said Article as of 

04.08.2019 had no mention of Article 370. To assume a 

power under Article 370(1)(d) which has not been vested as 

such is fraud on the Constitution. The President has clearly 

exceeded the confines of the power delegated to him under 

Article 370(l)(d). It is a cornerstone of democracy and the 

common law that constituent power does not vest in a single 

functionary. 

0. Because, the second proviso to Article 370(1)(d) stipulates 

that for matters that do not relate to those specified in the 
I 

Instrument of Accession, the consent of the Government of 

the State of Jammu & Kashmir is required. This Hon 'ble 

Court has held in Mohd Maqbool Damnoo v. State of J&K, 

1972 1 SCC 536 that the constitutional right. to consent to 

presidential orders is the essential feature of Article 370(1)(b) 
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and 370(1)(d) and further, that the State of Jammu and 

Kashmir is entitled to decide who will consent on its behalf. 

P. Because Article 370(2) states that, "If the concurrence of the 

Government of the State referred to ... or in the second 

provision to sub-clause (d) of that clause be given before the 

Constituent Assembly for the purpose of framing the 

Constitution of the Staie is convened, it shall be placed before .. 
such Assembly for such decision as it may take thereon.". The 

Constituent Assembly was thus given the ratifying power. 

This makes it clear that in the absence of a Constituent 

Assembly of the state of Jammu and Kashmir (since it was 

dissolved after the formation of the Constitution of J&K), "no 

such order which relates to matters other than those referred 

to, in the last preceding proviso shall be issued", since the 

"concurrence of that Government" cannot be placed before 

the Constituent Assembly to take a decision thereon. 

Q. Because the Constitution-mal<:ers contemplated a transfer of 

power from the Maharaja of J&K to a duly elected state 

constituent assembly, and for this state constituent assembly 

to finally determine the constitutional relationship of J&K 

with the Indian Union, as emphasized by the Constitution 

Bench decision of the Supreme Court in Premnath Kaul 

(1959). Since the Constituent Assembly of Jammu and 
I 

Kashmir was elected by an adult franchise it represented the 

aspirations of the.people of the state. 
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R. Because, the Presidential Order states that it has been made 

with "the concurrence of the Government of the State of 

Jammu and Kashmir." However, as the State of Jammu and 

Kashmir has been under President's Rule since 19 December 

2018, the consent, is his own, acting on .the .advice of the 

Union Cabinet. In a Presidential rule, the Governor is reduced 

to a mere delegate of the Centre and is expected to act as per 

the aid and advice of the Central Government. The same 

constitutional functionary is taking its own consent, to effect 
''i 

a fundamental structural change without consultation or 

concurrence of the persons affected by that change, or their 

elected representatives. 

S. Because even if the Governor, acting without a popularly 

elected government can be considered as a "state government" 

for the purposes of concurrence, the Governor must at least 

have had some nexus with the State and some independence 

from the Centre. Though in the instant case since the 

Governor is not only an unelected nominee of the Central 

Government but also holds office during the latter's pleasure. 

A presidential order made through obtaining such a 

Governor's concurrence is tantamount to the Centre taking 

its own "consent" and making a mockery of Article 370. This, 

it is respectfully submitted, is contrary to the rule of law, and 

is manifestly arbitrary. 

I' 
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T. It is respectfully submitted that in any event, "government" 

cannot be equated with "governor" in matters involving the 

fundamental and permanent restructuring of the state itself. 

This is because, .as is well-established, President's Rule is a 

temporary and exceptional phenomenon, designed to address 

an emergent situation until such time that an elected 

government is restored to power. [S.R. Bornmai v Union of 

India, ( 1994) 3 SCC 1.] President's rule is an exception to the 

general constitutional scheme tha.t envisages representative 

government at the State level to accommodate regional 

aspirations . 

. U. Because, it is respectfully submitted that in NCT of Delhi v 

Union of India [2018 8 SCC 501], a Constitution Bench of this 

Hon 'ble Court made it clear that representative democracy is 

a basic feature of the Constitution, and that the Constitution 

should be interpreted to advance - and not retard - this 

principle. It is respectfully submitted that an interpretation of 

Article 370(1)(d) that would include "governor" within the 

meaning of "government" during the imposition of President's 

Rule would destroy the principle of representative 

government, for the reasons stated above. 

V. Because the power under Article 370(1)(d) ·does not extend to 

a blanket replacement of the Constitution of Jammu and 

Kashmir. The Constitution of India was made applicable to 

J&K through Artid~ 370, which, inter alia provided in Article 
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370(1) that the President could apply other provisions of the 

Constitution to J&K in "consultation" · with the J&K 

government, while such application in respect of other 

matters required the "concurrence" of the J&K government. 

W. Because clause 2 of the Presidential Order, that seeks to 

extend "all the provisions of this Constitution, as amended 

from time to time", ipso facto and in perpetuity, is ultra vires 

and beyond the authority conferred by Article 370(1)(d) of the 

Constitution. 

X. Because the debates in the Constituent Assembly explicitly 

indicate, that the purpose of this clause was to extend certain 

provisions of the Indian Constitution to the State of J ammu 

and Kashmir, from time to time, based upon the exigencies of 

the situation. There was no intention to apply the Indian 

Constitution in its entirety, through a single order, to the 

State of Jammu and Kashmir. Furthermore, to plunge people 

into dark and make a decision about their fate by making the 

Constitution of Jammu and Kashmir redundant through a 

legislative back-door is completely against all the principles of 

democracy and constitutional morality. 

Y.- Because C.0. 272 is invalid as the legislative assembly of the 
I 

State of Jammu and Kashmir has no power under the 

Constitution of Jammu and Kashmir to bring about an 

amendment to any provision under the Constitution of India 

as is applicable to the state. Under the proviso .to Article 147 
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of the Constitution of Jammu and Kashmir, the legislative 

assembly of the State of Jammu and Kashmir is barred from 

"seeking to make any change in the provisions of the 
' 

constitution of India as applicable in relation to the State"; 

consequently, since the legislative assembly could not have 

given its consent to Presidential Order C.O. 272, nor could 
' 

therefore the Governor. Therefore, Presidential Order C.O. 

272 is then invalid and inoperative since it seeks to vest in 

the legislative assembly of the State of Jammu and Kashmir 

powers that it is expressly barred from exercising under the 

Constitution of Jammu and Kashmir. 

Pre~iqential Order G.S.R. 562(E} (C.O. 273) is 

copstitutionally inva~id. 

Z. Because Presidential Order C.O. 273, under the authority of 

Article 370(3) abrogates all clauses of Article 370 (except for 

clause (1)) is constitutionally invalid. A presidential order 

under Article 370(3) of the Constitution of India requires the 

"Constituent Assembly of Jammu &Kashmir" to recommend a 

presidential notification under Article 370(3) declaring that 

Article 370 shall cease to be operative. It is respectfully 

submitted that the J&K Constituent Assembly no longer 

exists and thus could not have made a recommendation to 

that effect. Furthermore, no recommendation was made by 

any legislative body in J&K in exercise of its constituent 

power. Even otherwise, Article 370 ceased to have any effect. 

·v 
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AA. Because in Sampath. Prakash, the court opined that the 

Article could only be removed on the recommendation of the 

Constituent Assembly of the State. Since, the said Assembly 

made no such recommendation before it ceased to exist post 

1957, it shows that it had no intention to ask for revocation of 

the said Article. "Article 370(3) clearly envisages that the 

article will continue to be operative and can cease to be 

operative only if, on the recommendation· of the Constituent 

Assembly of the State, the President makes a direction to that 

effect. In fact, no such recommendation was made by the 

Constituent Assembly of the State, nor was any Order made 

by the President declaring that the article shall cease to be 

operative. On the contrary, it appears that the Constituent 

Assembly of the State made a recommendation that the 

article should be operative with one modification to be 

incorporated in the Explanation to clause (1) of the Article. 

This makes it very clear that the Constituent Assembly of the. 

State did not desire that this article should cease to be 

operative and, in fact, expressed its agreement to the 

continued operation of this article by making a 

recommendation that it should be operative with this 

modification only". By omission(not recommending the 

abrogation of Article 370), the Constituent Assembly of J&K 

made clear its intention to not abrogate Article 370. 

BB. Because provisions of Article 370, in the instant case Article 

370 (l)(d), cannot be used to de-operationalise Article 370 
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itself, by making drastic amendments and introducing 

definitions under Article 367 of the Constitution of India. 

CC. Because the President does not have the power to change 

the provisions of the Constitution of India, as applied to 

Jammu and Kashmir, during President's rule under Article 

356(1). The President can issue a proclamation under Article 

356(1), as applied to the State of .Jamrnu and Kashmir by the 

Constitution (Application to .Jammu and Kashmir) Order 

1954, ifs/he is "satisfied that a situation has arisen in which 
. ' 

the government' · of the State cannot be carried on in 

accordance with the provisions of the Constitution of the 

State of Jammu and Kashmir." The exercise of the power 

under Article 356 is limited by time as provided in Article 356 

itself. It is a temporary arrangement only until the 

government of the state can be carried on in accordance with 

the Constitution. Therefore, by necessary inference, 

President's intervention under Article 356 must be to ensure 

that government in Jammu and Kashmir can be carried out 

in accordance with the provisions of the Constitution of 

Jammu and Kashmir, and towards restoring constitutional 

machinery in the .. State. As a corollary, the President ought 

not to amend the provisions of the Constitution of Jammu 

and Kashmir through the powers under Article 356(1) as 

applied to Jammu and Kashmir. 

DD. Because the underlying understanding of the entire history 

and background make it clear that it is the Constitution of 
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J&K and the laws made by State Legislature which ought to 

determine the wishes and the aspirations of the people of 

J&K. The impugned provisions violate the Constitution of. 

J&K as well as the Constitution of India, thus playing fraud 

on the Constitutional powers. 

The Jam,mu and Kashmir (Reorganis,at~on) A9t, 2019 is 

constitutionally invalid 

EE. Because to change the status of the State of Jammu and 
.. 

Kashmir into a Union Territory (with a legislature), the J&K 

(Reorganisation) Act is ultra vires Article 3 of the 

Constitution.Article 3 authorises the formation of new States, 
I 

and the alteration of areas, boundaries or names of existing 

States, but it does not authorise the degradation of the status 

of an existing state into a union territory. The proviso to 

Article 3, however, provides that no Bill for such purpose will 

be introduced in Parliament unless the Bill has been referred 

by the President to the "state legislature for expressing its 

views" thereon when the proposal contained in the Bill affects 

the area, boundaries or name of that state. The only 

exception so far was J&K. Article 370 applied Article 1 to J&K 

thereby recognizing it as a constituent State within the Indian 

Union. 

FF. The 1954 Presidential Order applied Article 3 to J&K with an 

additional proviso that mandated that 'no Bill providing for 
I 

increasing or diminishing the area of the State of Jammu 

and Kashmir or altering the name or boundary. of that State 

, .. 
,• t 
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' 
shall be introduced in Parliament without the consent of'the 

Legislature of that State.' In other words, not only did J&K 

not fully merge its territory into the Indian Union but it 

explicitly preserved its territorial integrity as also identity. 

Assuming the 2019 Order (which supersedes the 1954 Order 

and applies the entire Constitution to J&K) to be valid, 

Parliament may by law alter the areas, boundaries and name 

of J&K without the consent of the state legislature. However, 
I 

it was still a requirement of the proviso to Article 3 for the 

2019 Reorganization Bill to have been referred to the state 

legislature for expressing its views thereon. In the instant 

case, under the president's rule, the parliament cannot 

express the "views" of the legislative assembly. Therefore, 

views of the state legislature, as required under Article 3, 

have not been ascertained. 

GG. While the Constitution is not strictly federal in nature, it is 

also not strictly unitary in nature - it is often described as 

quasi-federal. In fact, the. state in relation to which the 

Constitution was closest to being federal was J&K, due to the 

historical reasons. The 13-Judge Bench decision in 

Kesavananda Bharati (1973) lead to the conclusion that 

federal character of the Constitution as part of its basic 

structure. Parliament, by exercising the power of the state 

legislature to bifurcate the State J&K into Union territories, 

has plainly violated the federal structure oft~~ Constitution. 
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HH. Because in R.C. Poudyal v Union of India, [1994 Supp 1 

sec 324] it was held that federalism is a basic feature of the 

Indian Constitution. It stated that the model of federalism 

followed by our Nation is a pluralistic federation, where 

different constituent units of the federation can have a 

different relationship with the Union, based upon their terms 

of accession, historical, social, political, and cultural 

circumstances. Articles 371A to 371J, which provide a special 

status - in different respects - to the states of Nagaland, 

Mizorarn, Manipur, Maharashtra, Karnataka, Sikkim, and 

others are a reflection of the same. It is respectfully submitted 

that the principle of pluralistic federalism would be set at 

naught if one of the two parties to the federal relationship 

(i.e., the Union) can unilaterally amend the terms of their 

relationship, without even passing through the rigours of the 

amending process under Article 368. 

II. Because the right to autonomous self-government and the 

right to an identity within the federal framework are 

fundamental rights within the right to life and other 

provisions contained in Part III of the Constitution. 

JJ. Because the impugned orders/acts are arbitrary and 

contrary to the basic structure principles of Rule of Law, 
' 

Federalism, Democracy and the Separation of Powers, apart 

from violating fundamental rights of citizens of India. 
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KK. Because C.O. 272. and C.O. 273 are arbitrary and· in 

violation of fundamental rights including Article 14 and 21 

and further, are in violation of Constitutional morality. 

LL. Because there has been a complete shutdown of 

communications, internet and news in the State of Jammu 

and Kashmir since almost a week before the impugned 

Presidential order of 05.08.2019 has been imposed. The 

people of Jammu and Kashmir were neither consulted before 

such a drastic change in their relationship with India was 

introduced nor were . they informed about it since no 

telecommunication, publication and distribution is allowed in 

the State before and even after the impugned orders/ Act have 

been introduced. The rule of law mandates legislative 

accountability. Excessive secrecy or open abuse of the public 

trust vested upon the elected representatives must be 

prohibited in a democratic state. 

43. That the Petitioners have not filed any other petition in any 

High Court or the Supreme Court of India on the subject 

matter of the instant Petition. 

PRAYER 

The Petitioners, therefore, most respectfully pray that this 

Hori'ble Court may graciously be pleased to issue a Writ or an 

order or a declaration: 
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A. Declaring all the: Presidential orders issued under Article 370 

from 1957 till date, void since they could not have been 

ratified after thy dissolution (in 1957) of the Constituent 

Assembly of Jammu and Kashmir as mandated under Article 
' 

370(2); and 

.( 

In the alternative; 

B. Declaring Presidential Order G.S.R. 551(E) (C.Q. 

272)unconstitutional, void, and inoperative; and 

C. Declaring Presidential Order G.S.R. 562(E) (C.O. 273) 

unconstitutional, void, and inoperative; and 

D. Declaring The Jammu and Kashmir (Reorganisation) Act of 

2019 unconstitutional, void, and inoperative; and/ or 

E. Pass any other writ, order or direction as this Hon 'ble Court 
I 

deems fit in the interests of justice and in the facts and 

circumstances of this case. 

AND FOR THIS ACT OF KINDNESS THE PETITIONER SHALL 

AS IN DUTY BOUND EVER PRAY. 

FILED BY 

ABHIMANUE SHRESTHA 
Advocate for the Petitioners 

NEW DELHI 
FILED ON: 03.10.2019 ·. 
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AFFIDAVIT 

I, N.D.Pancholi s/o Late Shri Data Ram, aged 74 ys. r/o UG-2 Plot 867, Shalimar 

Garden Extn. l, Sahibabad, Ghaziabad, 201005 do hereby solemnly affirm and 

declare as under:- 

1. I am the National Vice-President of the Petitioner No. 1 in the above 

mentioned Petition, as well as Petitioner No. 2, and as such well-acquainted 

with the facts of the case and as such, am fully competent and authorized to 

swear this affidavit. 

2. I have read and understood the contents of the synopsis and list of dates at 

Pages B to ::b._ and the contents of the Writ Petition in paras No. 1 to 

l:i3._ and I say that the contents thereof are true to my knowledge and belief. 

I have also read and understood the contents of the accompanying IAs and I 

say that the contents thereof are true and correct to the best of my 

knowledge and belief. 

3. That the Petitioners do not have any personal stake in the matter. The 

Petitioners are not involved in any civil, criminal or revenue litigation 

which may have any legal nexus with the issues involved in the public 



interest litigation. The Petitioners have not approached any authority 

seeking similar relief as prayed in the present petition. 

4. I say that the annexures filed along with Petition are true and correct copies 

of their respective originals. 
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332, G.F., Patpar Ganj. Opp. Anand Lok 
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. Oelhl-110 091, (Ph. 011·22750014) VERIFICATION 

Verified at New Delhi on this _.CL day of October, 2019 that the contents of 

paragraph 1 to 4 of my above affidavit are true to my knowledge and belief, and 

nothing false has been stated therein nor any material has been concealed thereof. 

~ 
DEPONENT 

People's Union tor Ci11il Liberties [PUCLJ 
332, G.F., Patpar Ganj, Opp. Anand Lox 
Apartments (Gate Ne.;~). Mayur Vihar-1, 
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