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The Supreme Court abdicating its Constitutional Obligation

This meeting of the National Council is being held almost after a year of 
th nd

the National Convention at Bengaluru from 28  February 2019 to 2  
March 2019. This period has been of great historical importance. Modi's 
second term with Amit Shah as the Home Minister has seen the 
abrogation of Article 370 of the Constitution of India, stripping Jammu 
and Kashmir of its statehood, followed by a favourable Supreme Court 
order that paved the way for the building of a Ram Temple at the site of 
the demolished Babri Masjid in Ayodhya, and finally the enactment of the 
Citizenship (Amendment) Act 2019, and a proposed National Register of 
Citizens all meant to legalise the persecution of Muslims.

ndOn 2  August 2019, Amarnath Yatris were asked to cut short their Yatra 
and visitors and tourists to cut short their stay. Everybody knew that 
something 'big' was going to happen. There remained an uncertainty up 

th thto 5  August 2019. On the midnight of the 4  August phones and internet 
connections were taken down and landline facilities too were suspended. 
On 5th August 2019 a Presidential Order was passed by the President of 
India abrogating the special status granted to the State of Jammu and 
Kashmir under Article 370 of the Indian Constitution and on the same 
day, the Rajya Sabha, passed the Jammu and Kashmir (Re-
Organisation) Bill 2019 unanimously. The Jammu and Kashmir (Re-

th
Organisation) Act 2019 came into force on 9  August 2019. The Act 
provides for the Re-Organisation of the State of Jammu and Kashmir. It 
recognises the State of Jammu and Kashmir into: (i) The Union Territory 
of Jammu and Kashmir with a State Legislature, and (ii) the Union 
Territory of Ladakh without a legislature. This was followed by a series of 
unprecedented political and security measures that preceded and 
followed this, such as the arrest of mainstream political leaders of the 
State, including two former Chief Ministers, near total blockade of 
civilians in the Kashmir Valley, the complete termination of 
communication facilities and the employment of the army and 
paramilitary forces in large numbers to the region, literally placing it under 
a jackboot and turning almost whole of the erstwhile Kashmir into a 
prison.
To challenge the Constitutional validity of the Presidential Order dated 
5.8.19, concerning Article 370 of the Constitution and that of the Jammu 
and Kashmir (Re-Organisation) Act 2019, many petitions have been filed 
including one filed in the Supreme Court by the PUCL, which are 
currently pending.
On 16 August, a Bench comprising then Chief Justice Ranjan Gogoi and 
Justice S.A. Bobde, and S. Abdul Nazeer heard a petition filed by fearless 
Anuradha Bhasin, Executive Editor of Kashmir Times, in which she 
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stated that her paper could not be 
published from Srinagar; only a 
Jammu edition could be published. 
The Bench called for patience: “we 
would like to give a little time” Chief 
Justice Ranjan Gogoi said. By this 
time, there were massive arrests of 
the entire political class in the valley. 
The case was put off for a fortnight, 
Justice Bobde confidently certified: 
“a terr ib le s tate of  affa i rs  
………………there are formidable 
reasons (for the lockdown). These 
are security matters” (The Hindu 
September 17). The Chief Justice 
said: “If it is not correct be ready to 
bear the consequences” (The 
Indian Express, September 17), the 
Bench's order has to be read to be 
believed: “The state of Jammu and 
Kashmir, keeping in mind the 
national interest and internal 
security, shall make all endeavours 
to ensure that normal life in restored 
in Kashmir, people have access to 
health care facilities and schools, 
c o l l e g e s  a n d  e d u c a t i o n a l  
institutions and public transport 
functions and operates normally”. 
There was thus an abdication of 
Constitutional obligation of having 
the writ petitions with top most 
priority. But what if the highest court 
itself abdicates its duty as in the 
habeas corpus cases. One of the 
ablest members of the Supreme 
Court Bar, Raju Ramchandran 
rightly wrote in an article in the 
Indian Express of August 28, 2019 
that the Supreme Court's recent 
performance recalls the “ADM 
Jabalpur Movement”.
The ruling of a three-Judge Bench 

thof the Supreme Court on 10  
January 2020, in Kashmir lockdown 
and communications shut down in 
cases has been far too long coming. 
The case pertains to the internet 
shutdown and clampdown on other 
communication works in the 
erstwhile state. This was coupled 
with restrictions on physical 
movements in several areas with 
political leaders of the region also 
being placed under house arrest. In 
deciding the two petitions relating to 
situations in Jammu and Kashmir 
since August 5, the Supreme Court 

has made a significant set of 
observations underscoring and re-
iterating the freedom of expression 
enshrined in the Constitution.
The Supreme Court has held that 
the Right to Freedom of speech and 
Freedom of Trade through the 
m e d i u m  o f  i n t e r n e t  w e r e  
constitutionally protected implying 
that only constitutionally authorised 
limitations on those rights were 
acceptable. The court also held that 
Sec 144 orders should be published 
and accompanied with reasons 
enabling citizens to meaningfully 
challenge them in courts. This view 
was taken in the absence of the 
orders under section 144, the court 
observed, ““we have been asked to 
go into the question of validity of 
orders, restricting movements and 
communication passed in the state 
of Jammu and Kashmir by various 
authorities, however, the orders are 
not before us, the petitioners and 
intervenors claim that the orders 
were not available, which is why 
they could not place them on 
record.”
The Supreme Court Bench rapped 
the government for refusing to 
produce before the court orders 
imposing restrictions on the internet 
and on the freedom of movement in 
Jammu and Kashmir, stating that 
the freedom also includes access to 
information about why restrictions 
are imposed, including the 
restrictions of section 144 Crpc. It 
has emphatically stated that the 
powers under the section, “cannot 
be used to suppress legitimate 
expression of opinion or grievance 
or exercise of any democratic right”. 
After such an elaborate statement 
of principles, the court abandoned 
its task of deciding whether 
suspension orders and section 144 
orders were valid or invalid, and 
what consequences would follow. 
Instead, it has asked the Jammu 
and Kashmir government to review 
“Forthwith” all orders suspending 
i n t e rne t  se r v i ces  and  t he  
continuance of orders passed 
under section 144.
The court did not decide whether 
var ious components of  the 

communications locked down were 
invalid and should be set aside. The 
court has not given any relief to the 
two petitioners, Kashmir Times 
Executive Editor Anuradha Bhasin, 
and M.P Ghulam Nabi Azad by 
striking down as illegal the clearly 
indefinite internet ban on Kashmir. 
The court took five months during 
which the restrictions on movement 
and assembling remained in force 
in the valley. Now, it will take 
another f ive months i f  the 
government fails to comply with the 
principles set out in the Court's 
judgment. The Court disposed off 
the petition with the direction to 
comply with certain principles. The 
court should have kept the petitions 
p e n d i n g  t o  m o n i t o r  t h e  
government's compliance with its 
directions. By not doing so 
Supreme Court abdicated in its 
Constitutional duty.
The BJP Government's Citizenship 
(Amendment) Act,  which is 
essentially a part of its Hindutva 
project, radically changes the 
meaning of Indian Citizenship and 
marks a great departure from the 
country's long-standing disapproval 
of the Two-Nation Theory. The CAA 
clearly aims to provide citizenship to 
non-muslim refugees of Pakistan, 
Afghanistan and Bangladesh who 
have faced religion persecution. On 

th
15  December 2019 there was an 
anti -CAA protest in Jamia Millia 
Islamia campus in which police 
entered the Jamia campus without 
taking any permission to enter the 
University in which police lathi 
charged students in the library 
injuring over 100 students. After the 
news of the police attack on Jamia 
Millia Islamia students started 
filtering over the social media, AMU 
students came out spontaneously 
in solidarity. According to a report by 
The Citizen Bureau based on 
interview with students of AMU and 
Jamia Millia Islamia as well as the 
shared videos:

'In both Jamia and AMU the 
police went in with lathis, tear 
gas, rubber bullets, stun 
grenades following a similar 
modus operandi. In both 
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Universities the armed police 
broke down the gates, rushed 
inside, attacked the students, 
went into the buildings, fired at 
them with tear gas shells and 
rubber bullets, dragged them 
out, beat them mercilessly, 
smashed the properties all the 
while hurling the worst kind of 
abuses that has been captured 
in most of the video recordings. 
The students in both the 
universities said they were 
suddenly turned into 'Enemies', 
targets to be viciously attacked 
and beaten and fired at. The fear 
was visible in the video shared 
by the Citizens at the onset of the 
students in the Urdu Library in 
Jamia, where they could hear 
shots, the advancing cops, then 
feel the bullets and tear gas 
shells…”they are trying to kill us, 
please help us, we will all die”….. 
before the police came in 
beating them mercilessly with 
the lathis all over their bodies, 
including heads, kicking them in 
the stomach and then dragging 
them away to police stations. In 
AMU they cut off the lights, the 
internet and spent hours doing 
this and more to the students 
who could not even appeal for 
help'.

Since the law was passed, anti- 
CAA protests have broken out all 
over the country from small towns to 
metro cities like Delhi and Mumbai. 
The Shaheen Bagh movement in 
Delhi is going on, on a daily basis, 
inspiring women of other places 
also. The protestors are of the view 
that the law is discriminatory and 
unconstitutional. The Central 
G o v e r n m e n t  h a s  h o w e v e r  
defended the law as correcting a 
“historical injustice”. These nation-
wide protests are of a scale 
unmatched since the freedom 
struggle. I would draw a comparison 
with the student -youth protest of 
1973 -74 led by J.P.. The difference 
is, in 1973 – 74, the students of 
Gujarat and Bihar approached J.P 
to lead their movement. The 
protests against CAA is also across 
the country, it has been started by 
Muslim women which is later on 

also joined by women of other 
religions. But it is devoid largely of 
the participation by political parties 
and it was started spontaneously. In 
fact the protestors around the 
country recognised that the CAA 
was treating equal as unequal. The 
classification of persons as Muslims 
and non-Muslims is not reasonable. 
The protestors are contending that 
CAA is unconstitutional and they 
regard it to be intolerable and unjust 
and they are opposing it by peaceful 
and non-violent way through civil 
disobedience.
The CAA violates the basic 
structure of the Constitution. An 
important doctrine of Indian 
Constitutional Law is that the basic 
structure of the Constitution is 
unamendable. The resistance 
across the country, particularly 
among the youth and students 
across university campuses is 
motivated by deep commitment to 
constitutionalism and democratic 
v a l u e s .  To  c h a l l e n g e  t h e  
constitutional validity of the 
Citizenship (Amendment) Act 2019, 
writ petition has been filed by about 
60 petitioners including the one by 
PUCL. The SC has not stayed the 
CAA though the judges were told 
that there is a danger that this has 
created serious turmoil and unrest. 
The SC has not even agreed to the 
disposal  of  these pet i t ions 
expeditiously.
Against the peaceful and non-
violent protest in Uttar Pradesh 
“Yogi ji” declared a “revenge” 
against those opposing CAA. 

thRegarding the protest after the 19  
December in U.P., in Kanpur, Bijnor, 
Muzaffarnagar, Gorakhpur, Meerut, 
Lucknow, Varanasi, Sambhal, and 
Rampur. 22 persons have been 
killed and 83 others injured, and 
883 protestors have been arrested, 
and preventively detained many 
persons. In U.P. there has been a 
s t a t e - w i d e  b a n  o n  p u b l i c  
assembling by imposing section 
144 CrPC, use of excessive deadly 
force; failure to file complaint on 
behalf of the deceased or injured; 
denial of treatment to injured and 
dignity to the dead. Security forces 
have brazenly targeted the Muslim 

protestors and Muslim dominated 
neighbourhood. Keeping the entire 
state under section 144 CrPC is a 
direct infringement of Article 19 (a), 
(b), (c) and (d) of the Constitution of 
India of the right of the Citizens and 
groups for freedom of speech and 
e x p r e s s i o n s ,  t o  a s s e m b l e  
peacefully without arms, to move 
freely and to from association. The 
U.P PUCL has filed a PIL in the High 
Court of Judicature at Allahabad, in 
which notice has been issued.
There are serious threats to human 
rights, rule of law, and democracy in 

thIndia right since 5  August 2019 
when the Central Government took 
the decision to abrogate Article 370 
of the Constitution and it became 

th
even worse since 15  December 
2019, when protests against CAA 
were started. Preventive detention 
laws or sedition laws have been 
used against many who protested 
against the abrogation of the 
constitutional status of Kashmir or 
against the CAA. There should be a 
joint action by human rights 
organisations against the State 
machineries.
The PUCL took a decision in 
December 2014 at the Patna PUCL 
Convention which continued 
thereafter in almost every National 
Council meetings, The decision 
was to launch three nationwide 
campaigns:

1) A nationwide campaign for 
securing the dignity of 
individual,

2) A campa ign  aga ins t  
serious threats posed by 
the divisive and fascist 
politics of the RSS and 
BJP, and

3) A meaningful and collective 
reform of the criminal 
justice system,

The discussion to launch these 
three campaigns at the national 
level was taken by involving all the 
State units in that campaign. Merely 
announcing that “All State units 
across India” will be involved in the 
three National level campaign is not 
enough. We have to find a 
mechanism by which the National 
PUCL can involve the State Units. 
Time to act is now!  q
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In  de fend ing  the  C i t i zens  
Amendment Act, 2019 (CAA), the 
ruling party's main argument is that 
the amendment does not deprive 
Indian citizens of any of their rights. 
The government argues that it 
confers rights on members of the 
persecuted minorities belonging to 
Hindu, Sikh, Christian, Parsee, 
Jains religions except Muslims who 
have migrated from Pakistan, 
Bangladesh and Afghanistan till 
2014 and have been residing in 
India for more than six years. 
Speaking on floor of the Lok Sabha 

thon 6  February 2020, the Prime 
Minister Mr. Modi during his 
thanksgiving speech to the 
Presidential address, said that CAA 
was not going to impact any Indian 
citizen, whether Hindu, Muslim, 
Sikh, Christian or any other 
community. This argument is totally 
undemocratic and opposed to 
basic human values. In essence 
the argument appeals to the 
ignoble selfish instincts of an 
individual which advises him to be 
concerned with his own self interest 
irrespective of what is happening to 
other fellow human beings. This 
kind of approach is detrimental to 
the values of a civilized society. The 
basic premises of human progress 
is cooperation and fraternity among 
fellow human beings. In this context 
the following excerpts from the 
famous speech made by Charlie 
Chaplin in his movie “The Great 
Dictator” are significant:

“…I should like to help 
everyone if possible, Jew-
Gentile-, Black Man, White.

We all want to help one 
another, human beings are like 
that.
We want to live by each other's 
happiness. Not by each other's 
misery.
We don't want to hate and 
despise one another.
And this world has room for 
everyone and the Good Earth 
is r ich can provide for  
everyone…”

These are the values of human 
civilization. Our national ethos are 
on the same lines. Our saints and 
preachers from ancient times to 
modern era like Lord Buddha, 
Mahavira, Guru Nanak, Kabir, 
M a h a t m a  P h u l e .  S w a m i  
Vivekanand, Gandhi have always 
taught us to inculcate the values of 
love and compassion to all without 
any discrimination. CAA is opposed 
to all what these great preachers 
have taught us. It is ironical that our 
government has enacted such a 
degrading law at a time when we 

th thare celebrating 550 and 150  birth 
anniversaries of Guru Nanak and 
Mahatma Gandhi respectively. This 
Act is also in total contravention of 
art ic les 14 and 21 of our 
Constitution. Article 14 states that 
“The State shall not deny to any 
person equality before the law or 
equal protection of the laws within 
the territory of India.” Similarly 
Article 21 gives protection to the life 
and liberty of every person in 
accordance with procedure 
established by law. That procedure 
h a s  t o  b e  f a i r  a n d  n o n -
discriminatory.

How Hindus will feel if any foreign 
government, say USA or UK, 
passes any law to the effect that 
persons belonging to only Muslim, 
Sikh, Jain, Christian religion from 
India will be provided citizenship in 
its country when such a provision 
excludes Hindus by necessary 
implication? Freedom, equality and 
fraternity are three fundamental 
democratic values which have 
evolved after a long arduous 
struggle of humanity. Fraternity is 
one of the most important values 
which emphasize the cooperative 
and compassionate nature of 
human beings. Gandhi had this 
favorite song “Vaishnav Jan To 
Tene Kahiye, Jo Peer Parayee 
Jano re” i.e. Ideal human being is 
he who feels another's suffering. 
Such democratic and human 
values are not restrictive to any 
national, regional or religious 
boundary. Therefore it does not 
b e h o v e  a n y  d e m o c r a t i c  
government to tell its citizens to 
weigh the relevance or justifiability 
of a law on the anvil of their 
personal self interest irrespective of 
its consequences to fellow human 
beings or its detriment to human 
values on the ground that deprived 
fellows do not belong to their 
religion. Human society is not 
human if it is based on values which 
border on selfishness. Thus CAA is 
a flagrant violation of all which is 
human, democratic, constitutional 
and civilized. It must be opposed at 
all costs.
*N.D.Pancholi, National Vice 
President, PUCL and Senior 
Advocate in Delhi High Court  q

CAA and Indian Citizens
N.D. Pancholi*

Karnataka High Court holds Imposition of Sec 144 on Bengaluru as Illegal

Chief Justice Mr. Abhay Oka and 
J u s t i c e  M r .  H e m a n t  
Chandangoudar constituting the 
Principal Bench of the Hon'ble High 
Court of Karnataka, held today that 
the order of Bangalore Police 
Commissioner Mr. Bhaskar Rao, 
IPS, imposing Section 144 of 

Criminal Procedure Code across 
Bangalore during 19-21 December 
2019, illegal, as it does not satisfy 
the test of judicial scrutiny 
demanded of such orders. The 
Court issued the order in response 
to a batch of Public Interest 
Litigations filed by Prof. M. V. 

Rajeev Gowda, MP (Rajya Sabha), 
Soumya Reddy, MLA, Leo F. 
Saldanha, M. D. Pallavi, Kavitha 
Lankesh, People's Union for Civil 
Liberties (Karnataka) and Prof. 
Ramdas Rao. (WP 52731/2019 c/w 
52718/2019, 52768/2019 and 
52738/2019)

thPress Release: 13 February 2020 (Bangalore)
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These PIL's were filed challenging 
t h e  O r d e r  o f  t h e  P o l i c e  
Commissioner, Bengaluru on 
various grounds including that the 
order suffered from non-application 
of mind and arbitrarily restricted the 
freedom of speech and expression 
of the Petitioners as guaranteed in 
the Constitution of India.

Appreciating the gravity of the 
impact of the Commissioner's 
orders on Fundamental Rights of 
people, the Court in its interim 

thdirection issued on 20 December 
had held:

“7.We must note here that in 
these petitions which are 
essentially filed to uphold the 
fundamental rights of the 
c i t izens of  conduct ing 
protests in a peaceful and 
lawful manner, we are not 
concerned with the subject of 
protest. We are concerned 
with the decision making 
process adopted by the State 
Government while passing a 
drastic order under Section 
1 4 4  o f  C r. P. C . ,  w h i c h  
undoubtedly, curtails the 
fundamental rights conferred 
on citizens under Articles 19 
(1)(a) and 19 (1)(b) of 
Constitution of India. This 
indeed is a preventive 
measure. The preventive 
measure has the effect of 
depriving the citizens of 
fundamental rights and 
therefore, we will have to 
examine the legality of the 
decision making process, 
especially when prima facie, 
we find that formation of an 
opinion which is required 
under sub-section (1) of 
Section 144 of Cr.P.C. is not 
reflected from the recitals in 
the order. Considering the 
ser ious  a l legat ions  o f  
violation of the fundamental 
rights of the citizens to 
protest peacefully which is an 
e s s e n t i a l  p a r t  o f  a n y  
democratic system, it is 
absolutely necessary that 
these petitions should be 
taken up for hearing out of 

t u r n  a t  t h e  s t a g e  o f  
Preliminary Hearing.

8. The issue whether the 
permissions granted under 
the said Regulation Order can 
be revoked by passing an 
order under Section 144 of 
Cr.P.C. and that too, without 
giving a pre-decisional or 
post-decisional hearing to 
the organizations to whom 
permissions have been 
granted under the said 
Regulation Order will have to 
be gone into.”

And further that:

“13. We make it clear that 
though the impugned order 
will come to an end tomorrow 

st(21  December 2019), as the 
impugned order amounts to 
deprivation of fundamental 
rights, this Court will go into 
the legality and validity of the 
impugned order.”

Fo l low ing  exhaus t ive  f ina l  
arguments advanced by all parties 
on 12/02/2020 and 13/02/2020, the 
Hon'ble High Court held that the 
impugned order of the Police 
Commissioner is illegal, and does 
not stand the test for exercising 
such extraordinary power of 
imposing Sec 144 as laid down by 
the Hon'ble Supreme Court of India 
in ̀ Anuradha Bhasin vs. Union of 

thIndia' (order dated 10 January 
2020 in Writ Petition (CIVIL) NO. 

11031 OF 2019) and Re-Ramlila 
Maidan Incident Dt … vs Home 
Secretary And Ors (order dated 23 
February, 2012 inSuo Moto Writ 

2Petition (CRL.) NO. 122 OF 2011) .
The High Court also observed that 
the Commissioner's order was 
incurable citing Supreme Court in 
`Mohinder Singh Gill & Anr vs 
T h e  C h i e f  E l e c t i o n  
Commissioner ' (order dated 

nd2 December 1977, 1978 AIR 851, 
31978 SCR (3) 272) :

“The second equally relevant 
matter is that when a statutory 
functionary makes an order based 
on certain grounds, its validity must 
be judged by the reasons so 
ment ioned  and  cannot  be  

supplemented by fresh reasons in 
the shape of affidavit or otherwise. 
Otherwise, an order bad in the 
beginning may, by the time it comes 
to court on account of a challenge, 
get validated by additional grounds 
later brought out. We may here 
draw attention to the observations 
of Bose J. in Gordhandas Bhanji (1) 
“Public orders, publicly made, in 
exercise of a statutory authority 
cannot be construed in the light of 
explanations subsequently given 
by the officer making the order of 
what he meant, or of what was in his 
mind, or what he intended to do. 
Public orders made by public 
authorities are meant to have public 
effect and are intended to effect the 
acting and conduct of those to 
whom they are addressed and 
must be construed objectively with 
reference to the language used in 
the order itself.”
Orders are not like old wine 
becoming better as they grow 
older”
Senior Counsel Prof. Ravi Varma 
Kumar advanced exhaustive 
a r g u m e n t s  o n  b e h a l f  o f  
Petitioners and was assisted by 
Advocates Aarti Mundkur, 
M a i t r e y i  K r i s h n a n ,  S r u t i  
Chaganti, Vikas Mahendra, 
M a l a v i k a  P r a s a d ,  A . S .  
Vishwajith.
Advocate General Mr. Pabhuling 
K Navadgi represented the State 
Government and the Police.
Issued on behalf of Petitioners 
by
Leo F. Saldanha, Petitioner in WP 
52718/2019
Leo F. Saldanha, Coordinator/Trustee, 
Environment Support Group (Trust) 
[Environmental, Social Justice and 
Governance Initiatives}
1572, 36th Cross, Ring Road, Banashankari 
II Stage, Bangalore 560070. INDIA
1 Anuradha Bhasin vs Union Of India on 10 
January, 2020 
<https://indiankanoon.org/doc/82461587/
2 Re-Ramlila Maidan Incident Dt ... vs Home 
Secretary And Ors on 23 February, 2012  
<https://indiankanoon.org/doc/17021567/>
3 Mohinder Singh Gill & Anr vs The Chiief 
Election ... on 2 December, 1977 
<https://indiankanoon.org/doc/1831036/>
Link: https://esgindia.org/new/events/ 
media/press-release/kar nataka-high-cour t-
holds-imposition-of-sec-144-on-bengaluru-
as-illegal/  q



PUCL BULLETIN, MARCH 2020 6

Dear friends in the press,
In the light of the repeated hate 
speech by election campaigners of 
the BJP, using fear of rape as a 
campaign message, and urging 
their followers to inflict violence on 
peaceful women protesting against 
the CAA-NRC-NPR, 175 women's 
groups and individuals today sent 
an open letter to the Prime Minister. 
They reminded him of his 
Constitutional duty to protect all 
citizens and called upon him, and 
his party, to fight the elections in a 
m a n n e r  t h a t  u p h o l d s  t h e  
Constitution, not one that increases 
the fear and insecurity among 
women!
Prominent among the signatories 
are Devaki Jain, (Feminist 
Economist), Laila Tyabji, (Craft 
a c t i v i s t  a n d  C h a i r p e r s o n ,  
DASTKAR), Madhu Bhaduri, 
(former Ambassador of India), 
Navrekha Sharma,  ( former  
Ambassador of India), Zoya Hasan, 
(Former Professor & Member, 
N a t i o n a l  C o m m i s s i o n  f o r  
Minorities), Uma Chakravarti, 
(Feminist Historian and filmmaker), 
Syeda Hameed, (Former Member, 
Planning Commission of India), 
Kamla Bhasin, (Gender Rights 
Activist), Farah Naqvi, (Author and 
Activist), Natasha Badhwar, Author 
and Film-maker; and organisations 
like Saheli, Pinjra Tod, WSS, 
AIDWA, AIPWA, NFIW, Makaam- 
Mahila Kisan Adhikar Manch, 
Muslim Women's Forum, etc.
Open Letter to Prime Minister, 
Shri Narendra Modi on February 
3, 2020
Vote for BJP or you will get raped? 
Is this your message to Delhi's 
women? Your party is also 
exhorting mobs to aim bullets at 
women & children
Please stop your party from 
threatening women with violence. 
Fight the election upholding the 
dignity of our constitution
Dear Mr. Prime Minister:
We speak to you as women of this 
country, and the women of Delhi – 
Hindu, Muslim, Christian, Sikh, 

Adivasi and Dalit – who are 
horrified at the atmosphere of 
violence against women that 
members of your party have 
created merely to try and win an 
election.
When Mr. Anurag Thakur, a sitting 
Minister in the central government 
exhorts a crowd to yell 'Goli maaron 
saalon ko', please remember that in 
this case the 'saalon' is lakhs of 
peacefully protesting women, 
sitting in parks and maidans across 
the city, with young children on their 
laps.
Another campaigner for your party, 
Chief Minister of Uttar Pradesh, 
Ajay Singh Bisht aka 'Yogi 
Adityanath' kicked off his campaign 
in Delhi by saying 'Boli se nahi to 
goli' se maanenge!
When the esteemed Home 
Minister, Mr Amit Shah asks people 
to push the EVM button on 8 
February with such force “that 
protesters feel the current”. Is he 
wishing to electrocute the women?
Is the BJP now openly endangering 
the lives of India's women and 
children? This is what history will 
record and India will not forgive, Mr. 
Prime Minister. For the nation saw 
the direct result of this violent 
atmosphere created by members 
of your party, which inspired 'Ram 
Bhakt' Gopal to open fire at 
innocent students in Jamia on 
January 30th, and another terrorist 
weaponised by the hate being 
spread by your party, fired at the 
women of Shaheen Bagh on 1st 
February.
Mr. Parvesh Verma, your party MP 
said, “Lakhs of people gather there 
(Shaheen Bagh). People of Delhi 
will have to think and take a 
decision. They'll enter your houses, 
rape your sisters and daughters, kill 
them.”
What is this kind of communal hate 
and fear mongering that you, as 
h e a d  o f  g o v e r n m e n t  a r e  
encouraging, that seeks to make 
women of all communities feel 
more insecure and threatened? 
Vote for BJP or you will get raped! Is 

this your election message to 
Delhi's women? Is this how low 
your party has sunk?
Women understand the meaning of 
rape, Mr. Prime Minister. We have 
long suffered violence on our 
bodies, with little access to justice, 
despite your government's slogan 
of Beti Bachao! We condemn this 
attempt to demean our histories of 
pain and fear by using it for cheap, 
divisive electioneering.
We do not fear the Shaheen Baghs 
of Delhi, Mr. Prime Minister. What 
we fear is a government that directs 
its security forces to attack 
peacefully protesting students, 
women and men. Elected members 
who openly threaten ordinary 
citizens. And a police force that 
stands by and watches as people 
inspired by this hate-filled rhetoric 
indulge in acts of violence.
Your government may disagree 
with the reasons for this nation-
wide uprising against the NPR-
NRC-CAA. But peaceful protest is 
our constitutional right. That is all 
we are doing. Lakhs of Delhi's 
women are not just part of this 
movement, they are leading it. 
Empowered women are on the 
frontlines. We will not be silent 
when women are labelled terrorists 
and traitors, when all they are doing 
it fighting to protect and preserve 
the Constitution of our country.
Mr Prime Minister, you may belong 
to BJP, but you are the Prime 
Minister of the country and have a 
Constitutional obligation to protect 
the rights of all citizens. When 
members of your party exhort mobs 
to use violence and bullets and you 
remain silent or support them, 
remember it is you who are 
responsible.
You need to speak out against such 
targeted violence and hate speech
You need to take immediate action, 
including under all relevant criminal 
provisions of the penal code, 
against these violence mongering 
members of your party.
You need to fight the Delhi election 
in a manner that upholds the dignity 
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of our Constitution and ensures the 
security of India's women.
Issued by the follwong organisations: 1. 
Saheli Women's Resource Centre; 2. Ajita, 
Nisha, Rinchin & Shalini, Convenors, 
Women against Sexual Violence and State 
Repression (WSS); 3. All India Democratic 
Women's Associat ion ;  4. National 
Federation of Indian Women; 5. All India 
Progressive Women's Association; 6. 
Muslim Women's Forum; 7. Pinjra Tod; 8. 
Centre for Struggling Women; 9. All India 
Queer Association; 10. Jamia Queer 
Collective; 11. Makaam- Mahila Kisan 
Adhikar Manch, Delhi; 12. Aman Biradari; 
13. Karwan-e- Mohabbat
Individuals: 1. Devaki Jain, Feminist 
Economist; 2. Laila Tyabji, Craft activist and 
Chairperson, DASTKAR; 3. Madhu 
Bhaduri,former Ambassador of India; 4. 
Navrekha Sharma, former Ambassador of 
India; 5. Zoya Hasan, Former Professor & 
Member, National Commission for 
Minorities; 6. Uma Chakravarti, Feminist 
Historian and filmmaker; 7. Syeda Hameed, 
Former Member, Planning Commission of 
India; 8. Kamla Bhasin, Gender Rights 
Activist; 9. Farah Naqvi, Author and Activist; 
10. Natasha Badhwar, Author and Film-
maker; 11. Reena Mohan, film maker; 12. 
Nivedita Menon, Professor, JNU; 13. Nupur 
Basu, Journalist; 14. Geeta Seshu, Free 
Speech Collective, Mumbai; 15. Geeta 
Kapur, art critic; 16. Enakshi Ganguly, Child 
Rights activist; 17. Anjali Bhardwaj, Satark 
Nagrik Sangathan; 18. Maya Krishna Rao, 
Theatre artist; 19. V. Geetha, Independent 
feminist scholar; 20. Susie Tharu, 
Independent Scholar and Writer; 21. 
Urvashi Butalia, Publisher; 22. Vivan 
Sundaram, artist; 23. Madhusree Dutta, 
artist; 24. Sanjana Sarkar. Head, Institut 
Francais, Rajasthan Annex; 25. Sadhna 
Arya, Delhi University; 26. Brinda Singh, 
Human Resource Development; 27. Deepa 
Pathak, self employed; 28. Lalitha Krishna, 
Filmmaker; 29. Indira C, Delhi; 30. Priya 
Pillai, Delhi; 31. Lekha Bhagat, Potter; 32. 
Namita Nayak, Filmmaker; 33. Ashima Roy 
Chowdhry, Feminist Activist; 34. Sania 
Farooqui, Journalist; 35. Subasri Krishnan, 
Fi lmmaker;  36. Suresh Rajamani,  
Filmmaker; 37. Adsa Fatima, Feminist 
activist; 38. Deepa Venkatachalam, Health 
Activist; 39. Shreshtha Das, Independent 
Consultant; 40. Dr. Ponni Arasu, Chennai; 

41. Nandini Manjrekar; 42. Rituparna, Queer 
Feminist; 43. Vani Subramanian, Film 
maker; 44. Nandini Rao, feminist activist; 45. 
Ritambhara, Feminist; 46. Ananya Iyer, 
Student, M.A. Women's Studies; 47. Seema 
Baquer, Cross Disability consultant; 48. 
Suneeta Dhar, activist; 49. Rafiul Alom 
Rahman, Queer Activist; 50. Shipra Nigam, 
research scholar; 51. Dipta Bhog, feminist 
activist; 52. Malini Ghose. New Delhi; 53. 
Archana Dwivedi, Feminist Activist; 54. 
Purnima Gupta, Feminist Activist; 55. Rakhi 
Sehgal, Researcher & Trade Unionist; 56. 
Savita Sharma, Feminist Activist; 57. Shirin, 
entrepreneur; 58. Amrita Johri, Activist; 59. 
Abha Choudhuri, Concerned citizen; 60. 
Geeta Sahai, Writer, Filmmaker, Social 
entrepreneur; 61. Freny Khodaiji, Film 
Producer, Animal Rights Activist; 62. Minnie 
Vaid, Filmmaker and Author; 63. Padmaja 
Shaw, Retired Professor, Journalism, 
Osmania University; 64. Sharmin Khodaiji, 
Senior Research Associate, O. P. Jindal 
Global University; 65. Shernaz Italia, Film 
Producer, Animal Rights Activist; 66. Usha 
Rao, Anthropologist/independent media 
maker; 67. Hansa Thapliyal, Filmmaker; 68. 
Rahul Roy, Filmmaker; 69. Janaki Abraham, 
Academic; 70. Kavita Bahl, Filmmaker; 71. 
Nandan Saxena, Filmmaker; 72. Nishtha 
Jain, Filmmaker; 73. Radha Misra, 
Academic; 74. Ranjan Palit, Filmmaker; 75. 
Saba Dewan, Filmmaker, Author; 76. 
Samina Mishra, Filmmaker; 77. Uma 
Tanuku, Filmmaker; 78. Aamana Singh, 
Graphic Designer; 79. A.M. Padmanabhan, 
audiographer; 80. Anjana Mangalagiri, 
Educationist; 81. Devika Menon, PhD 
Scholar; 82. Kanupriya Sharma, Sr. 
Archivist, New Delhi; 83. Neena Verma, 
Filmmaker; 84. Pooja Singh, Development 
professional, New Delhi; 85. Preeti Gulati, 
PhD scholar; 86. Sanjana Manaktala, 
Development professional, New Delhi; 87. 
Vasundhara Chauhan, Concerned Citizen; 
88. Vanita Nayak Mukherjee, concerned 
citizen; 89. Bharathy Singaravel, Writer; 90. 
Dipti Bhalla Verma, Filmmaker; 91. Shakti 
Kak, concerned citizen; 92. Richa Hushing, 
Filmmaker; 93. Rrivu Laha, Filmmaker; 94. 
Brij Tankha, Academic; 95. Bursenla,Media 
Lab, Indian Institute for Human Settlements, 
Bengaluru; 96. Gauri D. Chakraborty, 
Academic; 97. Kamini Tankha, Concerned 
citizen; 98. Kristine Michael, Artist; 99. Mirza 
Afzal Beg, Farmer; 100. Ridhima Mehra, 

Concerned Citizen; 101. Anandita Jumde, 
Editor; 102. Archana Kapoor, Filmmaker; 
103. Ayisha Abraham, Academic, Artist; 104. 
Mahima, Business; 105. Dimple Oberoi 
Vahal i ;  106.  Meenakshi  Barooah, 
Filmmaker; 107. Muraleedharan C K, 
Cinematographer; 108. Nabeela Rizvi, 
filmmaker and researcher; 109. Namita 
Unnikrishnan, Therapist; 110. Nilita Vachani, 
Filmmaker/ Educator; 111. Rohini Devraj, 
Filmmaker; 112. Samreen Farooqui, 
Filmmaker; 113. Senjuti Mukherjee, 
Researcher, Archivist, Writer; 114. Sheena 
Jain, independent researcher; 115. Sherna 
Dastur, Graphic Designer; 116. Sumalata K, 
Creative Director; 117. Svetlana Naudiyal, 
Film Programmer; 118. Urmi Juvekar, 
Screenwriter; 119. Anumeha, Journalist; 
120. Jayoo Patwardhan, Architect, 
Filmmaker, Art Director; 121. Jeroo Mulla, 
Educationist; 122. Maya Palit, Journalist; 
1 2 3 .  R e n u  G o u r i s a r i a ,  r e t i r e d  
schoolteacher; 124. Mrinalini Vasudevan, 
Writer and Editor; 125. Shalini Mukerji, 
Canine Trainer; 126. Ratna Golaknath, 
Psychotherapist; 127. Aradhana Anand, 
Furniture Designer; 128. Rita Singh, retired 
school teacher; 129. Ritambhara Shastri, 
journalist; 130. Mala Srikanth, Doctor; 131. 
Mimansa Sahay - Graphic Designer and 
Diver; 132. Shabani Hassanwalia, New 
Delhi; 133. Disha Mullick, Delhi; 134. Pali 
Singh, student, DU; 135. Arushi Mathur, 
Dancer; 136. Satnam Kaur; 137. Geeta 
Thatra, PhD student, JNU; 138. Titas 
Ghosh, feminist researcher, New Delhi; 139. 
Abhiti, Lawyer, Delhi; 140. Abhilasha, Law 
Student, Delhi University; 141. Suroor 
Mander, Lawyer; 142. Honey Oberoi Vahali; 
143. Prabha N; 144. Aamana Singh, New 
Delhi; 145. Radha Mahendru, Art Worker; 
146. Faustina Johnson, Editor; 147. Anne 
Correa, Lawyer; 148. Drishya Nair, 
Scientist/researcher; 149. Joyeeta Dey, 
researcher; 150. Jennifer Areng Datta, 
Filmmaker, Film editor; 151. Mallika 
Visvanathan, filmmaker, researcher; 152. 
Pooja Madhavan, Editor; 153. Pia Hazarika, 
illustrator; 154. Diamond Oberoi Vahali; 155. 
Veena, Cncerned citizen; 156. Shagun 
Talwar, Consultant; 157. Noopur, Ed-tech 
consultant; 158. Ein Lall, Filmmaker; 159. 
Sumona Chakravarty, Artist; 160. Sinjita 
Basu, Educational Specialist, Bangalore; 
161. Sreemoyee Singh, PhD Scholar; 162. 

Farha Khatun, Filmmaker  q

Imprisonment is a punishment for 
c o m m i t t i n g  a  c r i m e .  B u t  
theNational Security Act (NSA 
1980) imprisons you without your 
breaking any law for committing no 
crime. You are arrested and sent to 
jail because the ruler wants to make 
you immobile. You are sent to jail 

not because you have done any 
wrong, but because the authorities 
say that you may do something 
wrong if you are free .You cannot be 
released on bail either. There is no 
provision for bail in the NSA .Such 
laws are a blot on a democracy. 
Even the British had introduced a 
law like this only the time of war not 

during peace.Indira Gandhi had 
enacted such a dreaded law named 
The Maintenance of Internal 
Security Act, 1971(MISA).She had 
misused it during the 1974 
students' movement in Bihar and 
during the Emergency by detaining 
thousands of innocent persons all 

Why NSA is a Draconian Law against Justice?
Prabhakar Sinha, former Presidnent, PUCL National
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over the country .The Janata 
government repealed it in 1977. But 
when Indira Gandhi returned to 
power in 1980, she enacted this law 
again (National Security Act, 
1980).It was a more draconian form 
of MISA. It was condemned by the 
opposition parties including the 
leaders of the BJP. But now, the 
BJP government has invoked it to 
suppress the peaceful movement 
against CAA and NRC.
It is in the nature of an authoritarian 
or a fascist government to use 
repressive laws to suppress the 
voice of the people.
The innocent person detained 

under NSA loses not only his 
personal liberty but also suffers 
financial loss and alienation from 
his family. He may challenge his 
detention order in a High Court. The 
order may even be quashed as 
illegal, but he would not be given 
any compensation for the loss of his 
personal liberty or his financial 
losses .There is no provision to 
compensate for his losses due to 
his illegal detention, but there is a 
provision to protect the officer who 
ordered his detention illegally .No 
action can be taken against him. 
The innocent person who was 
illegally detained bears all the 

losses, the officer who illegally 
d e t a i n e d  h i m  g o e s  
unpunished.This security is given 
to the officers so that they may send 
to jail any number of people without 
any fear.
The ground for detention is so 
vague  and  w ide  t ha t  t he  
government may detain just 
anyone.The maximun period of 
detention is one year.
This is an immoral and lawless law 
enacted to prevent innocent 
persons from enjoying their 
fundamental rights if it displeases a 
repressive government.
Prabhakar Sinha on Facebook (20 
January, 2020)  q

The new Statue of Unity Act illegally 
converts a forested area over which 
the local tribal population has 
constitutionally guaranteed rights 
into an 'urban' area in which they 
will need government permission to 
do anything

th06  February 2020: The recently 
enacted 'Statue of Unity (SoU) Area 
Deve lopmen t  and  Tour i sm 
Governance Act, 2019' in Gujarat 
comes amids t  a  te r r i f y ing  
atmosphere of intimidation, house 
arrests, detention and, FIRs, not to 
m e n t i o n  t h e  o v e r a r c h i n g  
implementation of Section 144 
across the state.
On the face of it, the SoU Act is an 
innocuous law intended to promote 
tourism around the giant statue of 
Sardar Patel. But its actual aims are 
anything but benign. Even a plain 
reading of the Act makes it clear it is 
tailored towards uprooting the local 
tribals from their own villages and 
livelihoods, and systematically 
rendering them stateless.
Tourism promotion at any cost: 
The 'objectives and reasons' for the 
new law reveal its true intent – 
everything is being done for 
tourism. It reads:

“Since its dedication to the 
Nation by the Hon'ble Prime 
Minister Shri Narendra Modi on 

the 31st October, 2018, [the 
Statue of Unity] has emerged 
as one of the most favorite 
tourist destinations in the 
country. Surrounded by the 
serene environment with 
Vindhyachal and Satpuda 
mountain ranges on either 
side, this place has become a 
prominent fami ly tour ist  
destination with addition of a 
number of allied attractions like 
Valley of Flowers, Vishwa Van, 
Jungle Safari, Cactus Garden, 
Butterfly Garden, Ekta Nursery, 
Arogya Van, Zarvani Eco-
tourism & adventure sports, 
Khalwani Eco – tourism site, 
Ekta Mall, Ekta Auditorium, 
Children Nutrition Park, Mirror 
Maze, Ekta Food Court and 
va r ious  accommodat ion  
facilities. Around 30 million 
tourists have visited this place 
in a short spell of about 13 
months. […] Therefore, the 
S t a t e  G o v e r n m e n t  h a s  
deemed it fit to establish an 
Authori ty… which would 
ensure expedi t ious and 
planned development of the 
area, provide appropriate civic 
amenities and regulate tourism 
activities so as to provide 
secure and safe tourism for the 

tourists.”
In the name of development, the 
Act focuses so heavily on tourist 
facilities that in the entire text there 
is not even a mention of the original 
actual/original inhabitants of the 
area – the tribals. The word 
'tourism' is mentioned in the text 
154 times and 'tourists' seven 
times. But there is no concern 
expressed for the local tribals' loss 
of land and livelihood, much less 
any solution provided to how the 
displaced will be compensated and 
their rights restored.
The Act is written as if there was no 
human habitation around the 
S ta tu re  o f  Un i t y  and  t he  
government of the day discovered 
a virgin area by chance and 
decided to explore its tourism 
potential to the full. To call this 
“development” is to insult and mock 
the term.
Environmental, wildlife, wetland 
laws not to apply: Looking at the 
SoU Act, one might conclude that 
the area it covers is not part of India, 
and, therefore, the following laws 
do not apply to it: (1) The Wildlife 
(Protection) Act 1972; (2) The 
Environmental Impact Assessment 
Not i f icat ion 2006;  (3)  The 
Environment (Protection) Act 1986; 
(4) The Wetlands (Conservation 

In Gujarat, Tribal Evictions, State Repression in the Guise of Tourism
Rohit Prajapati, National Secretary, PUCL
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and Management) Rules 2010; (5) 
The Solid Waste Management 
Rules, 2016; (6) The Water 
(Prevention and Control of 
Pollution) Act, 1974; (7) The Right 
to  Fai r  Compensat ion and 
Transparency in Land Acquisition, 
Rehabilitation and Resettlement 
Act, 2013, (8) The Street Vendors 
(Protection of Livelihood and 
Regulation of Street Vending) Act, 
2014. Excluding the SoU area from 
these laws, and for no valid reason, 
is blatantly unconstitutional.
For the government, the multi-crore 
SoU and related tourism projects 
might be a dream fulfilled. But the 
hidden reality of the project is that it 
will rob indigenous people of their 
homes, lands and traditional 
l ivelihoods, and will almost 
certainly damage the Narmada 
river ecosystem, the biodiversity of 
t h e  r e g i o n  a n d  t h e  
Shoolpaneshwar Sanctuary, as 
well as the flow to the downstream 
river. The potential harm to the 
ecological structures and functions 
in and around the area will place an 
enormous burden on the local 
people and extract a huge price 
from them in an era of worsening 
climate crises.
T o  e n s u r e  t h e  A c t ' s  
implementation, the government 
has adopted a multi-pronged 
approach of complete surveillance, 
intimidation and suppression of 
rights of the local villagers and 
concerned citizens. Non-state 
actors have been deployed by the 
g o v e r n m e n t  t o  c r e a t e  a n  
atmosphere of extreme fear in the 
72+ villages that are impacted by 
the SoU and related projects and 
the six plus villages that have been 
vacated “voluntarily”. Kevadia and 
the SoU area are in a state of panic 
with rampant violations of the law 
and the basic principles of human 
rights, freedom of expression and 
freedom of movement.
Tribals as 'occupiers': Under 
section 2. (I) (i)), the Act refers to 
the original inhabitants – the local 
tribals – as 'occupiers' To quote:
” 'occupier' includes, … (ii) an 
owner living in or otherwise using 

his land or building; … but, shall not 
include a person who on the date of 
commencement of this Act is in 
illegal possession of any land which 
has been acquired by the State 
Government or by any other 
authority and has vested in the 
State Government and shall not 
also include a person who has 
encroached upon such land;”.
The constitutional provisions of 
Schedule V for forested areas 
inhabited by indigenous tribals and 
the Panchayats Extension to 
Scheduled Area Act, 1996 (PESA) 
– both of which apply to this area – 
are completely missing from this 
Act.
PESA in Gujarat exclusively 
empowers the gram sabha to 
implement certain crucial tasks like 
approving any plan, project or 
programme for the development of 
the  v i l l age ,  and  se lec t ing  
beneficiaries under the poverty 
alleviation and other programmes. 
The present Act eliminates the 
power of the gram sabha for 
reasons that should be self-
evident. It is starkly evident that the 
Act has been created in order to 
appropriate the powers and 
mandate conferred on local self-
governing institutions by the 73rd 
and 74th amendments to the 
constitution and extension of PESA 
in the region.
Interestingly, Section 2. (c) of the 
Act describes a developer thus:

 “'developer' means a person or 
entity with whom a concession 
agreement is entered into or a 
project has been awarded and 
f o r  w h i c h  s u c h  o t h e r  
agreement is entered into for 
furtherance of the objectives of 
this Act;…” It is crucial to note 
t h a t  t h e  A c t  t a l k s  o f  
'Concession Agreement' .  
Section 2(e) of the Act states, 
“development plan' means a 
plan for the development or re-
development or improvement 
of a Tourism development 
area.”

There is no obfuscation of intent 
here. Development means tourism 
deve lopmen t  and  no t  t he  

development of or for the local 
people of the area.
Forest to urban area with the 
stroke of a pen: Further, the Act 
converts a forested region into an 
urban area for tourism with no 
representation of tribals or even 
administrative representations vide 
the departments related to tribal 
affairs, rural areas, and the 
environment; instead, the Act 
mentions departments related to 
urban, tourism, town planning, etc.
Under section 2(b), the Act states 
that “'building operations' shall 
have the same meaning as is 
assigned to it under clause (vi) of 
section 2 of the Gujarat Town 
Planning and Urban Development 
Act, 1976..;” which makes it clear 
that 'Schedule V' area has been 
unconstitutionally converted into an 
urban town area.
The Act states in section 31 (1)

 “The State Government may, 
having regard to the proviso to 
clause (1) of Article 243Q of the 
Constitution of India, consider 
the Tourism development area 
to be an industrial township, 
and may by notification, 
d e c l a r e  t h e  To u r i s m  
development area to be a 
notified area: Provided that, the 
State Government may, while 
declaring the notified area, 
include or exclude the village 
site area (gamtal) of a Village 
Panchayat or Municipal area.”
[…]
S e c t i o n  3 8  s a y s ,  “ ( 1 )  
Notwithstanding anything 
contained in this Act or in any 
other law for the time being in 
force, no person shall have any 
right or any claim over any land 
which has been acquired by 
the State Government or by 
any Government agency prior 
to coming into force of this Act 
w i t h i n  t h e  T o u r i s m  
Development area and had 
vested in it, (2) It shall be 
competent for the State 
Government to remove any 
person from the land referred 
to in sub-section (1).”

This provision which attempts to 
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convert a Schedule V and PESA 
area into an industrial township is 
prima facie ab-initio void.
The Act does not stop here. In 
section 3 (3), the Act says:

 “The State Government may 
also, by notification in the 
Official Gazette, extend the 
Tourism development area as 
and when it deems fit. …. 
Section 4 (2) states that “The 
headquarters of the SOU 
Tourism Authority shall be at 
Kevadia, District Narmada: 
Provided that the State 
G o v e r n m e n t  m a y ,  b y  
notification in the Official 
Gazette, specify any other 
place as the headquarters of 
the SOU Tourism Authority. … 
Section (3) (a) says, “The SOU 
Tourism Authority shall consist 
of 22 members from different 
author i t ies ,  out  o f  that  
P r e s i d e n t ,  t h e  D i s t r i c t  
Panchayat will be locally 
elected. Final authority lies with 
state government.”

Plenty of amenities, but not for 
tribals: Under section 2(a), the Act 
defines 'amenities' as “basic and 
essential services including but not 
limited to roads, bridges, bypasses 
and underpasses, drainage, water 
supply, power supply and electrical 
installations, collection-treatment- 
d ischarge and d isposal  o f  
institutional and township waste, 
health, education, transport, 
disaster management, parks, 
green areas, gas pipel ine, 
en te r t a i nmen t ,  hosp i t a l i t y,  
recreation, industry, townships and 
institutional areas and other 
facilities of conveniences and such 
other services as the SOUADTG 
Authority may specify;”. This 
makes it abundantly clear that 
everything in the Act is for tourism 
and nothing for the local tribals.
Under section 9. (xii), the Act 
promises

“sufficient civic amenities 
inc lud ing  d ra inage and  
services including hospitals 
and medical services, schools, 
fire services, public parks, 
markets and shopping places, 

play grounds, entertainment 
areas and disposal of waste.”
At (xiii), the Act talks of
“sustainable arrangements for 
providing and maintaining the 
highest standards in civic 
amenities such as water 
supply, sewerage, power 
s u p p l y,  t r a n s p o r t a t i o n ,  
communication, infrastructure 
and services particularly for 
cleanliness, aesthetics, health, 
hygiene, etc.”

Phrases such as 'sufficient civic 
amenities' and 'highest standards 
in civic amenities', again raise the 
question: for whom and at whose 
cost? Obviously these amenities 
are definitely and exclusively 
meant for tourists and the tourism 
industry and will be at the cost of the 
local tribals. At no point does the Act 
state that the so-called highest 
standards in civic amenities and 
other facilities will also be available 
to the local tribals or 'occupiers'.
Restrictions introduced on 
tribals: Not only is the welfare of 
the tribals absent as a concern, 
Chapter VI (Control, Regulation 
and Development in Tourism 
Development Area) the Act actually 
places restrictions on them. 
Section 11 (1) states that,

“On or after the date on which 
the SOU Tourism Authority is 
constituted, no person shall 
carry on any development in 
any building or in or over any 
land, within the limits of the said 
Tourism development area 
without the permission in 
writing of the SOU Tourism 
Authority.”

Section 13 (1 ) states,
“Any person not being the 
Central Government or a State 
Government, intending to 
retain any use of building or 
work constructed or carried out 
on any land, or to continue any 
use of any particular land, 
before the date on which a final 
development plan comes into 
force, which is not in conformity 
with the provisions of the 
regulat ions or the f inal  
development plan, shall make 

an application in writing to the 
SOU Tourism Authority for 
permission to retain or  
continue such use, containing 
s u c h  p a r t i c u l a r s  a n d  
a c c o m p a n i e d  b y  s u c h  
documents and such fees as 
may be  de termined by  
regulations, within six months 
from the date on which the final 
development plan in respect of 
such Tourism development 
area comes into force.”

Who monitors the actions of the 
SOUTA? Are they allowed a free 
hand in this area?
The words “shall make an 
application in writing to the SOU 
Tourism Authority for permission to 
retain or continue such use” clearly 
imply that the local tribals have to 
renew or reregister everything, 
even their existence, via a written 
application – as if they are 
outsiders.
State authority can enter any 
home at will: The Act states under 
section 42. (1) states:

“For the discharge of duties 
and functions cast under this 
Act any person authorized by 
SOU Tourism Authority or any 
other person authorized by the 
State Government or any 
authority shall be authorized to 
enter into or upon any land or 
building with or without 
assistance: Provided that –
(i) no such entry shall be made 
except between the hours of 
sunrise and sunset or without 
giving its occupier at least 24 
hours' notice in writing of the 
intention to enter in the case of 
any building used as a dwelling 
house or in the land wherein 
such building exists;
(ii) sufficient opportunity shall 
be given to enable a woman to 
withdraw from such land or 
building;
(iii) due regard shall always be 
had to the social and religious 
usages of the occupants of the 
land or building entered.
(2) Any person who obstructs 
t he  en t r y  o f  a  pe rson  
empowered or authorised 
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under this section to enter into 
or upon any land or building 
shal l  on convict ion,  be 
punishable with imprisonment 
for a term which may extend to 
one year or with fine which may 
extend to fifty thousand rupees 
or with both.”

What emerges from the above 
provisions is a draconian law that 
empowers the state to act against 
its most vulnerable citizens, the 
local tribals of the area.
Curbs even on the right to 
protest? The Act tries to redefine 
the people's fundamental rights to 
protest by stating under section 26:

 “Notwithstanding anything 
contained in any other law for 
the time being in force, or any 
instrument, contract or usage 
or any order, judgment or 
decree of any court, no person, 
company, association or firm or 
any other body shall cause any 
nuisance within the Tourism 
development area.”
Further under section 27 (1),
“The Prescribed Authority, 
either on its own motion or 
upon a complaint received or 
upon reference made to him, 
may, by an order in writing and 
without giving any prior notice, 
prohibit any nuisance being 
caused or prevent any such 
activity, process, operation 
being carried out, if in his 
op in ion ,  the  same has  
damaged or deteriorated or is 

likely to damage or affect 
a d v e r s e l y  t o  t o u r i s m  
potentiality of the Tourism 
development area, and pass 
such interim orders as it deems 
fit.”
The immunity provided to the 
authorities to terrorise the local 
inhabitants is made clear in 
section 51:
“No suit, prosecution or other 
legal proceedings shall lie 
against the SOU Tourism 
Authority, other Government 
companies or any of their 
committees, members, officers 
and employees for anything 
which is in good faith done or 
intended to be done in 
pursuance of the provisions of 
this Act or any rules or 
regulations made thereunder.”

It should be unambiguously 
a p p a r e n t  f r o m  t h e  a b o v e  
d i scuss i on  t ha t  t he  s t a te  
government and, by direct and 
indirect implication, the Central 
g o v e r n m e n t ,  h a v e  a r m e d  
themselves with extraordinary 
powers in order to 'develop' this 
area exclusively for tourism without 
caring for the adverse human and 
environmental consequences and 
with no provision whatever for the 
preservation of the rights of the 
indigenous people.
Indeed, a careful scrutiny of the Act 
and  i t s  d i rec t i ves  revea ls  
irresponsible short-sightedness on 
the part of the state and Central 

governments. It needs to be 
recognised that the local tribals are 
the true nurturers of the forests and 
their allied ecosystems. These 
ecosystems, by virtue of their 
natural processes, automatically 
form the basis of any recreational 
activity for the enjoyment and de-
stressing of the urban populace.
It should also be noted that we are 
following in the very footsteps of the 
so-called “developed” world where 
the native populations were 
systematically displaced, leading to 
t h e  m a n y  e n v i r o n m e n t a l  
revolutions of the 1960s by various 
peoples' movements. The West 
learnt from its mistakes and 
const i tuted var ious Natural  
Conservation Areas. However, 
much of the indigenous knowledge 
and cultural base was already lost. 
It is pertinent to ask where we are 
headed with our development 
model. Can we not learn from the 
pattern of past mistakes?
The statue of Sardar Patel, its 
associated 'projects' and the Act 
have today become de facto 
symbols of resource destruction, 
river lynching and subjugation of 
the indigenous population – who 
have come to live in fear of the state 
and its violence. All this in the name 
of “Unity”.
*Rohit Prajapati and Krishnakant 
and Gujarat-based activists.
Link: https://thewire.in/environment/in-
gujarat-tribal-evictions-state-repression-in-
the-guise-of-tourism  q

Recently, much awaited migration 
data has been released by Office of 
the Registrar General & Census 
Commissioner, India. While 
demographers are presumably 
busy analysing the data, certain 
preliminary observations are 
noteworthy, especially in the 
context of Assam where strong 
allegation of large-scale illegal 
migration from Bangladesh has 
assumed greater significance post 
NRC.

While data on foreign migrants do 
not distinguish between a legal 
migrant and an illegal migrant, but 
such data is important indicator of 
the volume and pattern of overall 
international migration in India and 
more specifically in the state of 
Assam.

Census of India releases two types 
of migration data – Migration by 
Birth place and Migration by place 
of last residence. When a person is 
enumerated in Census at a place 

which is different from her/his place 
of  b i r th ,  she/he would be 
considered a migrant by place of 
birth. On the other hand, a person 
would be considered a migrant by 
place of last residence, if she/he 
had last resided at a place other 
than her/his place of enumeration. 
Migrant by place of last residence is 
generally considered to be a better 
way to understand international 
migration.

Influx from Bangladesh and 

1Large-scale Bangladeshi Migration to Assam a Myth?
Migration data released by Census department debunks claims of ethno-chauvinist groups

Debasish Bhattacharjee 13 Jan 2020, Sabrang
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Pakistan: Referring to the Census 
data on foreign migrants on the 
basis of their last place of residence 
outside India and duration of stay in 
India, one may at first observe that 
the total international migrants has 
increased by 7%, from 51.55 lakhs 
in 2001 to 54.91 lakhs in 2011. 
However, there is surprising 
change in the source country wise 
data for foreign migrants. If we 
compare foreign migrants who 
arrived in India during the two 
succeeding decades (1991-2001 
and 2001-2011) then we find 
number of Bangladeshi migrants' 
flow to India has declined from 2.79 
lakhs during 1991-2001 to 1.72 
lakhs during 2001-2011. Which 
means there is 50% decline in 
migrants' flow to India from 
Bangladesh between the last two 
decades.

Accordingly, there is sharp decline 
(25%) in the total number of 
Bangladeshi migrants in India, from 
30.84 lakhs in 2001 to 23.04 lakhs 
in 2011. The proportion of 
Bangladeshi migrants in 2001 was 
about 60% of total international 
migrants in India, which has sharply 
reduced to 42% in 2011.

Similarly, number of Pakistani 
migrants has also declined from 
9.97 lakhs in 2001 to 7.07 lakhs, 
that is a decline of about 29%. 
Pakistani migrants are second 
largest international migrants after 
Bangladeshi migrants.

Influx from Nepal: While flow of 
migrants has considerably reduced 
from Bangladesh and Pakistan, 
there is huge increase (30%) of 
migrants from neighbouring 
country Nepal. Number of migrants 
from Nepal has made a quantum 
jump from 5.96 lakhs in 2001 to 
7.78 lakhs in 2011. Nepal still hold 
its 3rd position in terms of number 
of international migrants in India.

African and American migrants: 
However, the biggest surprise is 
that India seems to have become a 
preferred destination of American 
and African migrants. Number of 
American migrants in India has 

increased from a meagre 0.26 
lakhs in 2001 to 4.00 lakhs in 2011 
that is an increase by 1452%. 
Similarly, African migrants has also 
increased by a whopping 491%, 
from 0.64 lakhs in 2001 to 3.81 
lakhs in 2011. As a result, combined 
proportion of American and African 
migrants, in overall foreign 
migrants' population in India, has 
increased seven folds, from 2% in 
2001 to 14% in 2011.

The case of Assam: In Assam, 
amidst widespread allegation of 
la rge-sca le  migra t ion f rom 
Bangladesh, the census data on 
foreign migrants assumes special 
significance. The 2011 census data 
on foreign migrants reflects that out 
of 54.91 lakh foreign migrants in 
India, only 1.10 lakh foreign 
migrants are being censused in 
Assam, the largest number of 
foreign migrants being enumerated 
in West Bengal (20.05 lakhs) 
followed by Bihar (3.98 lakhs), Uttar 
Pradesh  (3 .55  lakhs)  and  
Maharashtra (3.24 lakhs). In fact, 
as per 2011 Census reports, there 
are 12 states in India where number 
of foreign migrants is higher than 
Assam.

Again, out of the total 11.12 lakh 
foreign migrants who arrived in 
India during the decade 2001-2011, 
the major destination is West 
Bengal (1.83 lakhs). Only 0.11 lac 
foreign migrants came to Assam 
during the same decade (2001-
2011). Also, there are 17 states, 
other than West Bengal, which saw 
arrival of higher number of foreign 
migrants than Assam during the 
d e c a d e  2 0 0 1 - 2 0 1 1  l i k e  
Maharashtra (1.83 lakhs), Bihar 
(1.20 lakhs), Kerala (1.03 lakhs) 
etc.

In the context of Assam, again, the 
b i g g e s t  c o n c e r n  i s  a b o u t  
Bangladeshi migrants who came to 
Assam during the decade 2001-
2011. The Census data of 2011 
reveals that out of a total of 1.72 
lakh Bangladeshi migrants who 
arrived in India during 2001-2011, 
on l y  1 ,916  m ig ran ts  f rom 
Bangladesh were enumerated in 

Assam. The major destination for 
Bang ladesh i  m ig ran ts  s t i l l  
continued to be West Bengal. 
About 1.51 lakh Bangladeshi 
migrants, which constitutes 88% of 
t h e  t o t a l  m i g r a n t s  f r o m  
Bangladesh, arrived in West 
Bengal during 2001-2011. It is 
worthwhile to mention here that 
successive census since 1971 
shows that the number of 
Bangladeshi migrants who arrived 
in Assam during 1971-2001 is only 
31,151. Another interest ing 
revelation from the 2011 census 
data is that American migrants 
(2,618) who came to Assam during 
the decade 2001-2011 is about 
37% higher than the Bangladeshi 
migrants who arrived in this state 
d u r i n g  t h e  s a m e  p e r i o d .  
Bangladeshi migrants constitute 
only 16.6% of the total international 
migrants (11,508) who came to 
Assam during the period 2001-
2011.

If Census data is to be believed, 
then there is no indication of large 
scale migration in Assam, illegal or 
otherwise, from foreign countries, 
especially from Bangladesh, after 
1971, and more particularly during 
the last census decade (2001-
2011). Question is how long the 
allegation of large-scale migration 
from Bangladesh will continue in 
Assam.

On the other hand, there are 
stronger reasons to justify and 
believe that demographic change 
in Assam is predominantly due to 
ve r y  h i gh  soc i o -econom ic  
inequalities in areas of female 
literacy, fertility behavior of women 
(TFR), multi-dimensional poverty, 
adolescent marriage, spatial 
distribution of population (rural-
urban). Unless such inequalities 
are addressed, through socio-
economic development, the 
unequal population growth pattern 
and, therefore, the demographic 
change would continue unabated.
1https://www.sabrangindia.in/articl
e / l a r g e - s c a l e - b a n g l a d e s h i -
m i g r a t i o n - a s s a m - m y t h  @  
14Jan2020  q
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People's Union for Democratic 
Rights strongly opposes the 
impending death penalty for gang 
rape and murder that the four 
convicts in the Nirbhaya case, 
Akshay, Mukul, Pawan and Vinay are 
awaiting. It is widely known and well 
established that death penalty is not 
a deterrent; instead it is an abhorrent 
and retributive form of punishment 
which is ethically questionable in a 
civilized society. Sadly, the current 
clamour for retribution has overtaken 
the larger issues that are at stake in 
the context of death penalty.

ndThe date of the execution set for 22  
stJanuary was extended to 1  February 

following Mukesh's mercy petition, 
since rejected. The unseemly 
political battles which have erupted 
after the Centre accused the Delhi 
Government of delaying the hanging 
of the four accused, point to the most 
objectionable politics that have 
emerged in the wake of the convicts 
filing their mercy and other petitions. 
If the crime committed by the 
accused in 2012 is said to have 
shaken the collective conscience of 
society, then the present politics 
surrounding the punishment and the 
summary dismissal of permissible 
legal processes and rights of the 
accused, definitely shakes our 
collective faith in the political 
leadership and the judiciary. With the 
impending Delhi Elections and the 
political environment described 
above, which the Courts are surely 
not oblivious of, it is only proper that, 
if not commutation, any Order for 
execution should have been kept in 
abeyance till at least the end of 
polling.
The role of the Delhi High Court and 
the Supreme Court has been 
extremely unconscionable. The High 
Court not only heard Pawan's petition 
against the order rejecting his plea of 
juvenility, in the absence of his 

attorney, but also fined and passed 
strictures against the defence 
attorney for adopting 'delaying 
tactics'. It needs to be noted that all 
that Mukesh pleaded was juvenility 
based on primary school records 
which as per law must be given 
primacy over any other record. On 

th20 January the Supreme Court 
rejected Pawan's special leave 
petition and earlier Mukesh's curative 
petition within a day each. Amidst the 
retributive hysteria ratcheted up by 
the media, the political leadership 
and reinforced by the judiciary over 
the delay in execution, remembering 
Dhananjoy Chatterjee who was 
executed for the 1990 rape and 
murder of a young girl can be 
instructive. The widespread demand 
for executing Chatterjee, including 
from influential figures in public life 
ensured that his trial and appeals 
completed in record time and his 
mercy petition rejected by the 
President in 1994. But then the 
Government and the Prosecution 
forgot to vacate the stay Dhananjoy 
had obtained in 1994, and when it 
woke up ten years later in 
2004—time Dhananjoy had spent on 
death row, a large part in solitary 
confinement—summarily executed 
him.
Historically, hangings have served 
political goals of ruling regimes in 
sensitive times and the executions of 
Ajmal Kasab, Afzal Guru and Yakub 
Memon which happened in quick 
succession (2012, 2013, 2015) 
illustrate this need especially since 
they happened after a decade-long 
moratorium on the death penalty. It 
cannot be reiterated enough that the 
cr ime against Nirbhaya was 
horrifically unspeakable and that the 
accused deserve exemplary  
punishment. But what we are 
witnessing is the political nature of 
death penalty supposedly being 
done in the name of curbing crimes 

against women. The impending 
hanging of the four convicts today 
serves the political goals of the ruling 
regime, of creating a spectacle of 
lawless state violence being unfurled 
to serve the BJP government's self-
projection as being tough on crimes 
against women.
Evidence from across the globe 
testifies to the failure of the death 
penalty to act as a deterrent to crime. 
Sexual crimes against women and 
resultant punishments are woven in 
the social and political fabric of 
society, as illustrated in the wilfully 
botched up investigation in the 
abduction, gang-rape and murder of 
an eight year old in Kathua in 2018 as 
well as in the communal and political 
support that the perpetrators 
enjoyed. Addressing sexual violence 
needs measures  tha tensure  
a c c o u n t a b i l i t y  o f  n o t  o n l y  
perpetrators but also of the state and 
other actors often complicit in 
creating impunity. Hanging four 
convicts in such a situation is a 
bizarre form of retributive justice that 
needs to be opposed and rejected.
The four convicted have been in jail 
for over 7 years. They and the crime 
committed by them has been 
condemned by everybody from 
people at large, to the political 
parties, the legal community and the 
courts. At the time of awarding them 
punishment and deciding on mercy, 
what is on trial is not the actions of the 
convicts but those of a sovereign 
democratic republic and its ability to 
be humane and forgiving. PUDR 
therefore hopes for the commutation 
of the four death penalties to life 
imprisonment, and the final removal 
of death penalty from the statute 
books.
Radhika Chitkara and Vikas 
Kumar, Secretaries, PUDR  q

Oppose Death Penalty

ndPUDR Statement: 22  January, 2020

New Delhi: The Bombay high court 
said that persons holding peaceful 
protests against a particular law 
cannot be termed as traitors or anti-
nationals, granting permission to a 

few people to sit on an indefinite 
protest against the Citizenship 
(Amendment) Act (CAA) in Beed 
district.
The Aurangabad bench of the high 

court on Thursday noted that the 
petitioner and his companions only 
want to hold a peaceful agitation to 
show their protest. A division bench 
of Justices T.V. Nalavade and M.G. 

1
Bombay HC Says Peaceful CAA Protesters Cannot be Called Traitors, 'Anti-National'

The court granting permission for a demonstration, said a protest cannot be suppressed on the ground that people are agitating against the government.

thCourtesy: The Wire, 15  February, 2020
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Sewlikar was hearing a petition 
filed by one Iftekhar Shaikh 
challenging a January 31, 2020 
order passed by a magistrate and a 
January 21, 2020 order of the 
police refusing them permission to 
sit on an indefinite protest at Old 
Idgah Maidan in Majalgaon in Beed 
district against the CAA.
“This court wants to express that 
such persons cannot be called as 
trai tors,  ant i -nat ionals only 
because they want to oppose one 
law. It will be act of protest and only 
against the government for the 
reason of CAA,” the court said in its 
order.
The court 's observation on 
peaceful protesters comes at a time 
when many senior BJP leaders, 
including Union ministers, have 
termed anti-CAA demonstrators 
traitors. In the run up to the Delhi 
assembly elections, the BJP 
focused its attention on protest at 
Shaheen Bagh, with its communal 
rhetoric criticised by many.
The bench noted the orders passed 
by the magistrate and police were 
only because the petitioner and his 
companions wanted to agitate 
against CAA.
It said, presently, such agitations 
were going on everywhere and 
there was no whisper of agitations 
of other nature in this region. The 
bench held that orders passed by 
the magistrate and the police were 
illegal and needed to be quashed 
and set aside.
“We must keep in mind we are a 
democratic republic country and 
our Constitution has given us rule of 
law and not rule of majority. When 
such act (CAA) is made, some 
people may be of a particular 
religion like Muslims may feel that it 
is against their interest and such act 
needs to be opposed,” the bench 
said in its order.
It noted that it is the duty of the 
government to approach such 
persons, have talks with them and 
try to convince them.
Refers to Indian freedom 
struggle: The court also referred to 
the freedom struggle and the 

Khilafat Movement, observing that 
the movement was in solidarity with 
and support to the cause of 
Muslims of another country, even 
though no Indian Muslims were 
affected in seeking to preserve the 
authority of the Ottoman Sultan.
“India got freedom due to agitations 
which were non- violent and this 
path of non-violence is followed by 
the people of this country till date. 
We are fortunate that most people 
of this country still believe in non-
violence,” the bench said.
“In the British period, our ancestors 
fought for freedom and also for 
human rights, and due to the 
philosophy behind the agitations, 
we created our Constitution. It can 
be said that it is unfortunate but the 
people are required to agitate 
against their own government now 
but only on that ground the agitation 
cannot be suppressed,” it added.
According to the Indian Express, 
the order said, “The submissions 
made show that there will be no 
question of disobedience of 
provisions of CAA by such 
agitation. This Court is expected to 
consider the right of such persons 
to start agitation in a peaceful way. 
This Court wants to express that 
such persons cannot be called as 
trai tors,  ant i -nat ionals only 
because they want to oppose one 
law. It will be an act of protest and 
only against the government for the 
reason of CAA.”
The court said one of the clauses of 
the order prevented “sloganeering, 
singing, beating drums”. “It can be 
said that though the order on face 
appears to be against everybody, in 
reality the order is against persons 
who want to agitate, to protest 
against the CAA. At present, such 
agitations are going on everywhere 
and there was no whisper of 
agitations of other nature in this 
region. Thus, it can be said that 
there was no fairness and the order 
was not made honestly,” it 
observed.
The court also praised the fact that 
people from all religions have 
joined the protest against the CAA, 

saying the support received by the 
'minority community' shows that 
“we have achieved fraternity to a 
great extent”.
Other observations made by the 
court are:

“When we are considering a 
proceeding like the present 
one, we must keep in mind that 
we are a democratic republic 
country and our Constitution 
has given us rule of law and not 
rule of majority. When such an 
Act is made, some people, 
maybe of a particular religion 
like Muslims, may feel that it is 
against their interest and such 
Act needs to be opposed. It is a 
matter of their perception and 
belief and the Court cannot go 
in to  the mer i ts  o f  that  
perception or belief.
If the Court finds that it is part of 
their fundamental right, it is not 
open to the Court to ascertain 
whether the exercise of such 
right will create law and order 
problem. That is the problem of 
a political government. In such 
cases, it is the duty of the 
Government to approach such 
persons, have talks with them 
and try to convince them.”

The court also observed that there 
is a need for the bureaucracy to be 
“sensitive” in matters of dissent and 
that it needs to receive proper 
training on human rights. “The 
bureaucracy needs to keep in mind 
that when citizens who believe that 
a particular Act is an attack on their 
rights which were achieved by the 
freedom struggle, and when it is 
against the provisions of the 
Constitution which people have 
given to themselves, they are 
bound to defend that right. If they 
are not allowed to do so, the 
possibility of use of force is always 
there and the result will be violence, 
chaos, disorder and ultimately the 
danger to the unity of this country,” 
the court said, according to the 
Indian Express.
1https://thewire.in/law/bombay-high-
court-caa-protests @ 21Feb2020  q
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The court also noted that photographs 
produced by the petitioners revealed 
that the policemen themselves were 
"pelting stones on the crowd".
New Delhi: The Karnataka high court 
on Tuesday granted bail to 22 people 
who had been booked by the 
Mangalore police on allegations of 
violence against police during anti-
CAA protests in Mangaluru on 
December 19, 2019.
According to a report in LiveLaw, the 
court held that the “investigation 
appears to be mala fide and partisan”.
Justice John Michael Cunha passed 
the order in response to petitions filed 
by Mohammed Ashik and 20 others 
from Udupi and Dakshina Kannada 
districts of Karnataka. The court also 
held that there was a deliberate 
attempt “to cover up police excesses 
by implicating innocent persons at the 
whims and caprice of the police”.
The court noted that while the FIRs 
mentioned that the involvement of the 
petitioners was captured by CCTV 
cameras and photographs, so 
evidence to that end had been 
produced and said:
“In an offence involving large number 
of accused, identity and participation 
of each accused must be fixed with 
reasonable certainty. In the present 
cases, a perusal of the case records 
produced by the learned SPP-I 
indicate that the identity of the accused 
involved in the alleged incident appear 
to have been fixed on the basis of their 
affiliation to PFI (Popular Front Of 
India) and they being members of 
Muslim community. Though it is stated 
that the involvement of the petitioners 
is captured in the CCTV footage and 
photographs, no such material is 
produced before this Court showing 
the presence of any one of the 
petitioners at the spot armed with 
deadly weapons.”
Additionally, the court also ruled that 

opposing the CAA could not be termed 
as an “unlawful object”.
The court also said that the 
invest igat ing agency had not 
produced any specific evidence that 
proved that any of the petitioners who 
had been charged were present at the 
spot and had made allegations that the 
Muslim crowd was armed with 
weapons like stones, soda bottles and 
glass pieces. The court said that, on 
the contrary, photographs produced 
by the petitioners revealed that the 
policemen themselves were “pelting 
stones on the crowd”.
“The photographs produced by 
learned SPP-I depict that hardly any 
member of the crowd were armed with 
weapons except one of them holding a 
bottle. In none of these photographs, 
police station or policemen are seen in 
the vicinity. On the other hand, 
photographs produced by the 
petitioners disclose that the policemen 
themselves were pelting stones on the 
crowd.”
The bench also made notes of the fact 
that while the police had registered 31 
FIRs against protesters, not a single 
case had been registered based on 
complaints made by the family of the 
injured and those persons who died in 
police firing.
“Even though the law required the 
police to register independent FIRs in 
view of the specific complaint made 
against the police officers making out 
cognizable offences, the respondent 
police have failed to register FIRs 
which would go to show that a 
deliberate attempt is underway to 
cover up police excesses by 
implicating innocent persons at the 
whims and caprice of the police,” the 
court held and also said that the police 
had registered FIRs “against the 
persons k i l led by the pol ice 
themselves”.
“In the wake of the counter allegations 

made against the police and in the 
backdrop of the failure of the police to 
register the FIRs based on the 
complaints lodged by the victims, the 
possibility of false and mistaken 
implication cannot be ruled out,” the 
court said.
Passing the order to grant bail to the 
petitioners, the court said that “it would 
be travesty of justice to deny bail to the 
petitioners and sacrifice their liberties 
to the mercy of  the Distr ic t  
Administration and the police”. The 
bench also said:
“The records indicate that deliberate 
attempt has been made to trump-up 
evidence and to deprive the liberties of 
petitioners by fabricating evidence. It 
is not disputed that none of the 
peti t ioners have any criminal 
antecedents. The allegations levelled 
against the petitioners are not 
p u n i s h a b l e  w i t h  d e a t h  o r  
imprisonment for life. There is no direct 
evidence to connect the petitioners 
w i t h  t h e  a l l e g e d  o f f e n c e s .  
Investigation appears to be mala fide 
a n d  p a r t i s a n .  I n  t h e  s a i d  
circumstances, in order to protect the 
rights and liberties of the petitioners, it 
is necessary to admit them to bail.”
The court directed that the accused be 
released on bail after furnishing a bond 
in a sum of one lakh and two sureties 
each in the like sum. The accused 
have also been directed to remain 
present before the court when not to 
leave the court's territorial jurisdiction.
A few days earlier, the Karnataka high 
court had also ruled that the imposition 
of Section 144 in Bengaluru on 
December 18, meant to block anti-
Ci t izenship (Amendment)  Act  
protests, was illegal and that it did not 
“stand the test of judicial scrutiny laid 
down by the apex court”.
1https://thewire.in/law/karnataka-anti-caa-

protests-police @ 19.2.2020  q

1
'Attempt to Cover up Police Excesses': Karnataka HC Grants Bail to Mangalore Protesters

thCourtesy: The Wire, 19  February, 2020
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Mumbai: Even as the Bidar 
district police went on an 
overdrive, subjecting children as 
young as six years of age to 
sustained “interrogation” and 
charging their parents and 
teachers with sedition, in another 
case, police in Dakshina Kannada 
have been dragging their feet and 
have made no apparent progress 
in the investigation into a group of 
c h i l d r e n  r e - e n a c t i n g  t h e  
demolition of Babri Masjid.
In mid-December 2019, a group of 
over 100 minor students had re-
enacted the demolition of the masjid 
for the annual day event at the Sri 
Rama Vidyakendra High School in 
Kalladka at Dakshina Karnataka. 
Young students, dressed in a white 
and saffron combination costume, 
rushed towards a poster of Babri 
Masjid and fell it down as the 
narrator of the script announced, 
“Bolo Shri Ramchandra Ki… Jai. 
Bolo Bharat Mata ki… Jai.”
On the basis of a complaint filed by a 
Popular Front of India (PFI) leader, 
Aboobacker Siddique, the Dakshina 
Kannada police were pushed to 
register a case against the school's 
owner, RSS's south-central region 
executive committee member 
Kalladka Prabhakar Bhat. Cases 
were also registered against several 
others from the school's governing 
body, for allowing the communally-
loaded 'drama' to be staged on their 
school premises.
The investigation, however, has 
barely made any progress.
The contrasting treatment of these 

two cases can be better understood 
when the background of the two 
schools is considered. The school in 
B i d a r ,  S h a h e e n  G r o u p  o f  
Institutions, is run by Muslim 
management and almost al l  
students here are from the minority 
community.
Sri Rama Vidyakendra High School, 
in Dakshina Kannada, on the other 
hand, is owned and run by Bhat, a 
very influential RSS functionary. The 
school children had enacted the 
drama amid huge cheers and 
among the chief guests were Union 
minister D.V. Sadananda Gowda, 
Puducherry governor Kiran Bedu 
and severa l  min is ters f rom 
Karnataka.
The police did not only respond 
differently to investigating the two 
matters but also in the application of 
charges. In Bidar, the children 
performed a play that looked at the 
anxieties and concerns of the 
minority community and the possible 
impact that the newly passed 
Citizenship (Amendment) Act (CAA) 
a n d  i m m i n e n t  c o u n t r y w i d e  
exercises, the National Register of 
Citizens (NRC) and the National 
Population Register (NPR), would 
have on them.
One right-wing activist in the district 
objected to the play and filed a 
complaint with the police. The latter 
acted promptly, charging school 
authorities and the children's 
parents with sedition. Punishment 
under Section 124 A of the Indian 
Penal Code (IPC), which defines 
sedition, can be three years or 

thCourtesy: The Wire, 09  February, 2020
Note: In the wake of the Anti – CAA protests that broke out throughout the country, a very interesting but bizarre event took place in Bidar, Karnataka, 
when a criminal case came to be filed against the parents, teachers and students of the Shaheen School on account of the students staging a drama 
criticising the Citizen Amendment Act in a school event. The issue gained notoriety with the Karnataka state police deciding to press sedition charges 
and started interrogating children, parents and teachers and school staff to uncover who or what was behind the school play. Eventually a parent and 
teacher were arrested on sedition charges and were released on bail only after spending more than 10 days in jail. The police conducted several rounds 
of interrogation of young school students of the school, many of whom were as young as 6 years old! This, in turn, and rightfully so, raised a lot of 
controversy over the way the police were treating young children, and the messages that the police were seeking to convey by their hardline crackdown 
on the school authorities.
The problematic action of the Karnataka state police against the Shaheen School, which as the name suggests had a majority of students belonging to 
the Islamic faith, contrasts sharply with the way the state administration and police acted against another school, which is contrast, celebrated the 
destruction of the Babri Masjid at the school function of the Sri Rama Vidyakendra High School in Kalladka in Dakshina Karnataka. The fact that this 
school was in Dakshin Karnataka, the epi centre of Hindutva mobilisation, cannot be ignored. The discriminatory manner by which the state 
administration and police have responded to these 2 school events lends substance to the charge that the police and indeed the state administration is 
continually acting in a communally biased manner. We carry below three articles exploring different sides of the issue.

extend to life. Other sections include 
153A, 504, 505(2) and 34 of the 
IPC—punishment ranging between 
two to five years.
Police show 'restraint' in Kalladka 
case: On the other hand, in the 
Kalladka case, the police showed 
restraint and only invoked charges 
under section 295A and 298 of the 
IPC for committing a 'deliberate and 
malicious act, and intended to 
outrage religious feelings of any 
class by insulting its religion or reli-
gious beliefs' and 'uttering, words, 
etc., with deliberate intent to wound 
the religious feelings of any person'. 
These are both bailable sections 
and the maximum punishment 
under them is three and one years 
respectively.
Siddiqui, the complaint in the case, 
told The Wire that the police have 
gone quiet after the complaint. They 
have not approached him for his 
statement nor to inquire about more 
evidence, he said. “The video that 
went viral clearly showed the 
participation of school authorities. 
These are all influential Hindutva 
leaders and had made use of 
children to stage something so 
violent and hurtful to religious 
sentiments. But the police have not 
bothered to proceed with the 
investigation,” Siddiqui says.
Police officials who spoke to The 
Wire said they are trying to ascertain 
the veracity of the viral video clip. 
“We are awaiting the forensic 
laboratory's report,” one official, who 
chose to stay anonymous, told The 
Wire. Another expressed concern 

The Contrasting Police Responses to a Play against CAA and Reenactment of 
1

Babri Demolition
thSukanya Shanta, The Wire, 09  February, 2020

The Karnataka police's investigations into two plays by schools in Bidar and Kalladka raise a question: 
are Muslim children policed differently?
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over the sensitive nature of the 
allegations, the presence of political 
leaders at the function and also the 
involvement of young children in the 
case.
Bhat and the four others named in 
the FIR have not been summoned to 
the pol ice stat ion for  their  
statements yet, a police official said.
This, however, did not appear to be a 
concern for the Bidar police, who 
violated several rules under the 
Juvenile Justice Act while dealing 
with the complaint. It was only after 
the school  approached the 
Karnataka State Commission for 
Protection of Child Rights (KSPCR), 
which intervened, that the police 
finally stopped the harassment of 
minor students.
Two persons – Najibunissa, mother 
of the nine-year-old girl student who 
h a d  a l l e g e d l y  m o u t h e d  
'objectionable dialogue', and 
Fareeda, the school's primary 
section-in-charge – have been in jail 
since January 30. Tauseef Madikeri, 
chief executive officer (CEO) of the 
school, told The Wire their bail plea 
would be heard on February 11. 
Meanwhile, Najibunissa, a widow 
and single parent, was forced to 
leave her daughter with their 

neighbour, which the child rights 
commission said violates the child's 
rights.
'Violation of rights'
Advocate Mohamed Tahir, who 
helped Siddiqui register the FIR 
against the Kalladka school, says in 
both cases the use of children was 
unacceptable. “But much worse was 
the Bidar police's response to the 
incident. If they were to find out 
more, they could have gone to the 
school authorities. Subjecting 
children to repeated harassment is a 
violation of their rights,” Tahir says.
Tahir is presently preparing to move 
the Karnataka high court, seeking a 
clear procedure to be followed when 
a complaint is made to the police. 
“The police have been mindlessly 
applying charges of sedition and 
have made knee-jerk reactions. 
Even though the Supreme Court has 
laid down clear guidelines on 
procedures that need to be followed 
by the police when they receive 
complaints, they are seldom 
followed. Hence, we are in the 
process of moving the high court 
with more specific instructions,” 
Tahir said.
Besides the Bidar and Kalladka 
cases, the Karnataka police have 

responded harshly against every 
dissenting voice, more particularly 
against those registering their 
protest against the CAA, NRC and 
NPR. In Mysore, a student was 
booked for sedition for carrying a 
“Free Kashmir” placard during a 
protest against the violence 
unleashed on JNU students by the 
Akhil Bhartiya Vidyarthi Parishad 
(ABVP) activists. In another 
incident, poet Siraj Bisaralli is facing 
sedition charges for using the 
podium of  Anegundi  Utsav,  
organised by the Koppal district 
administration, to recite his poem 
against the CAA and NRC.
Outside Assam, Karnataka is one of 
the first states to build detention 
camps for “illegal immigrants”. 
Contrary to Prime Minister Narendra 
Modi's claim that no detention 
centres exist in India, the in 
Bangalore is already functional.
In several places in the state, police 
have already begun lining migrant 
workers up and demanding their 
papers, very similar to what has 
been happening in Assam.
1https://thewire.in/government/karnat
aka-police-minors-investigation-
questions @ 20Feb2020  q

'Sedition' for School Play on CAA in Bidar: Arrested Parent, 
1Headmistress Granted Bail

thThe Wire, 14  February, 2020

Bengaluru: A court in Bidar in north 
Karnataka on Friday granted bail to 
a parent and the headmistress of a 
school, arrested in a “sedition case' 
for their alleged involvement in 
staging a drama, portraying Prime 
Minister Narendra Modi in poor light 
in connection with CAA and NRC
Principal District and Sessions 
Court Judge granted conditional 
bail to Nazbunnisa (parent) and 
Fareeda Begum (headmistress) 
who were arrested on January 30.
The bail was granted upon 
executing a personal bond for Rs 1 
lakh with two sureties for the like 
sum, official sources said.
The bail conditions include that the 
accused should appear before the 
Investigating Officer as and when 
c a l l e d  u p o n  a n d  e x t e n d  

cooperation in the probe, not try to 
tamper with evidence and appear 
before the court concerned on all 
dates of the hearing, unless 
prevented by any genuine cause.
The drama was staged by students 
of the fourth, fifth and sixth 
standards on January 21.
A sedition case was later booked by 
po l i ce  aga ins t  the  schoo l  
management, along with other 
sections of IPC on January 26, 
based on a complaint from social 
worker Neelesh Rakshyal.
The play, which was uploaded on 
social media, had gone viral.
Officials had earlier said the 
utterances against Modi was not 
part of the original script, but the 
mother of the sixth standard 
student allegedly incorporated 

them during practice and the 
teacher allowed it to be part of the 
drama.
The complainant had alleged that 
the school authorities 'used' the 
students to perform a drama where 
they “abused” Modi in the context of 
the Citizenship Amendment Act 
and the National Register of 
Citizens.
The management tried to create 
'fear' among the Muslims that they 
would have to leave the country if 
t h e  C A A  a n d  N R C  a r e  
implemented, Rakshyal had said.
Police had earlier come in for for 
criticism from some quarters for 
questioning the chi ldren in 
connection with the case, in 
uniform.  q
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Calling the interrogation of children 
of Shaheen School, Bidar, a blatant 
violation of the Juvenile Justice Act 
(2015), child rights groups, 
teachers and educationists have 
issued a statement against the 
illegal and inhumane actions of the 
Bidar police causing trauma to the 
children.

On January 21, 2020, the students 
of Shaheen School enacted a play 
in which lines allegedly against the 
Citizenship Amendment Act (CAA) 
and National Register of Citizens 
(NRC) were spoken. A complaint 
was filed by an ABVP activist on the 
basis of a video of the play. In the 
complaint, the school, and a person 
who shared the video on Facebook 
have been accused of spreading 
lies about CAA, NRC and NPR; 
encouraging seditious thoughts; 
and making students say that they 
would 'beat the PM with chappals'. 
Each of these statements are false, 
even going by the video recording 
of the play that went viral on social 
media. The FIR has been lodged 
under sections of the Indian Penal 
Code for 'Insult intended to provoke 
breach of the peace', 'Statements 
creating or promoting enmity, 
hatred or ill-will between Classes', 
'Sedition', and 'Promoting enmity 

between different groups on 
grounds of religion'.

In the incident, the police have 
repeatedly interrogated the 
children of the school, some as 
young as nine, not allowing the 
parents to be present during the 
questioning. The Head Teacher of 
the primary section and widowed 
mother of a student who was part of 
the play, were arrested on January 
30.

The statement by the children 
r ights group, teachers and 
educa t i on i s t s  reads ,  “The  
interrogation of children goes 
against one of the closely held 
tenets of a democratic order, which 
is that education should be about 
learning to question the world 
around you. If we don't see our 
schools as training grounds for 
democracy in which children learn 
to ask questions and express 
themselves without being subject 
to police interrogation, we are 
sowing the seeds of a conformist 
society at odds with a Constitution 
which promises the freedom of 
speech and expression to all its 
citizens including its children.”

The group also condemned the 
invocation of Section 124A of the 

IPC – the sedition law to arrest the 
teacher and a parent who were 
allegedly involved in the play. They 
say, “This is a clear misapplication 
of the law which is based on a 
failure appreciate the fact that India 
is governed by the Indian 
Constitution which is the supreme 
law of the land. This marks a new 
low in our democracy. Even 
Gandhiji who was himself a victim 
of the arbitrary use of the sedition 
law by the British would never have 
contemplated that policeman in 
independent India would use it 
against those who staged a school 
play, which expressed an opinion at 
odds with the Central government 
position on the CAA/NPR/NRC.

The group said that the Bidar police 
needed to understand that the 
people of India did not live in a 
colonial and despotic state in which 
staging plays (no matter how 
distasteful to the government in 
power) would be a criminal offence. 
They say, “There is not even the 
hint of violence which can incite 
persons to attempt to overthrow the 
state. The case does not fall within 
the framework of Section 124A as 
delimited by the Supreme Court. 
Therefore the police must accept 
the play as a dissenting opinion 

Illegal and inhuman: Child rights groups condemn Bidar police's 
1investigation of children

Courtesy: Sabrangindia, 06 Feb 2020
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which is not a fit case for invoking 
Section 124 A or other provisions of 
the IPC. The government must 
learn to tolerate if not accept 
opinions it may not like as that is a 
fundamental precept of democracy.

The child rights panel and group of 
teachers and educationists have 
d e m a n d e d  t h e  i m m e d i a t e  
withdrawal of all criminal cases 
against the women arrested in the 
Shaheen School case and their 
immediate release, a review of the 
procedure – violations of child 
rights by the Bidar police and the 
repeal of Section 124A of the IPC.

Current developments in the case

The Sessions court in Bidar has 

b e e n  m o v e d ,  a s k i n g  f o r  
anticipatory bail for five members of 
the school management, including 
the institutions founder Abdul 
Qadeer. The court on Wednesday 
adjourned the case and posted the 
hearing for February 11, 2020.

The Karnataka State Commission 
for Protection of Child Rights has 
sought a report from the Bidar SP 
Nagesh DL with regards to the 
interrogation of children and also 
met the 11-year-old student, the 
daughter of the woman arrested on 
sedition charges.

1https://www.sabrangindia.in/article/illegal-
a n d - i n h u m a n - c h i l d - r i g h t s - g r o u p s -
condemn-bidar-polices-investigation-
children @ 20Feb2020   q
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