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Modi's Next Victim : RTI Act
Prabhakar Sinha, Former President, PUCL National

Every independent institution is a thorn in the flesh of a fascist or a 
dictator of any hue and colour .They begin dismantling them or making 
them subservient as soon as they have the power .Modi has been doing 
the same .He has dispensed with the Planning Commission and has 
made many other constitutional and statutory institutions his hand 
maiden.The Election Commission and the Reserve Bank of India 
present the most clinching and upsetting examples of this straregy .The 
Right to Information Act has invited his anger sooner than expected as it 
has exposed his dubious claim of passing his B.A, examination from 
Delhi University and M.A. from Gujarat University .The Central 
University Commission ordered both Delhi and Gujarat universities to 
furnish the information regarding his B.A.and M.A. examinations in their 
respective possession.The Information Commissioner , who had 
passed the order , was immediately divested of his jurisdiction over 
universities.The universities concerned instead of giving the pertinent 
information were made to approach High Courts to obtain a stay of the 
orders .They complied and obtained a stay .
This is the immediate background of the government bringing a bill to 
amend the RTI Act to lower its status and make it amenable to 
government's influence.
At present , the Chief Information Commissioner receives salary on a par 
with the Chief Election Commissioner and the Information 
Commissioners receive salary on a par with that of the members of the 
Election Commission. The Chief Information Commissioner of the State 
Information Commission receives salary on a par with a member of the 
Election Commissioner and the other Commissioners receive the salary 
on a par with the Chief Secretary of the State. This high position and 
salary were meant to ensure that the people of high standing may join the 
Commission.Such persons were required because the Commission had 
to deal with the highest authorities of the country including the President, 
P.M.Election Commission and even the Supreme Court . The 
Commissioners have a term of five years or till they attain the age of 65 
years .
The proposed amendment targets the status of the Commission and 
argues that they cannot be treated on a par with the constitutional bodies 
because they have been created under an Act of Parliament. It also aims 
at arrogating to itself the power to reduce their tenure ( of five years ) and 
salary .Once armed with these powers , the government may reduce the 
term of 5 years to 3 years and reduce the age of retirement from 65 years 
to 62. It may alsomreduce the salary of of the present incumbents 
causing a mass resignation .Thus they may get rid of most of present 
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incumbents and fill the vacancies 
all over the country with their 
yesmen . 
Such Information Commissions will 
serve the government and not the 
people by refusing to give 
information inconvenient to their 

political masters.We already have 
a taste of such loyal bodies in the 
conduct of the Election 
Commission .
Prabhakar Sinha, 20 July, 2019, 
on Facebook
Note: RTI Amendment Bill was passed 

by Lok Sabha and will be tabled before 
the Rajya Sabha next. We are carrying 
in this issue a detailed statement 
issued by the NCPRI which elucidates 
more on the implication of the 
amendments  to  t ransparency,  
accountability and democracy in India.  
q

Writing on the nature of the modern 
Indian State, Sudipta Kaviraj, a 
political scientist, states that an 
institution that was traditionally 
understood aslimited to basic 
furniture of our society has come to 
be transformed into a `central 
mora l  fo rce ' .  Perhaps the  
expression “constitutional morality 
“in our judicial decision making is 
coming from there and in any event 
“morality” finds a place in Art 25 of 
the Constitution of India. 
He goes on to describe how exactly 
the state has acquired this central 
importance. 

'It is implicitly invoked in every 
demand for justice, equality, 
digni ty,  and assistance-  
because all such demands can 
be made only in its name; and it 
is the state's responsibility to 

1meet all these expectations.
State and Constitution: One 
must ,  however ,  d is t inguish 
between the State and the 
Constitution and understand that 
the State is a creature of the 
Constitution. Another thing to which 
I wish to point attention is that it has 
always amazed me that there is no 
definition of “government” in the 
constitution. This came home to me 
when I was arguing the case of 
Government of NCTD versus 
Union of India in the Supreme 
Court of India. The Constitution 
does however describe States in 
Schedule 1 and “Union ' in article 1 
when it says: “India that is Bharat 
shall be a Union of states”.
Note however that this definition is 
a territorial one in that it describes 

territorial units and does not 
actually use the word “State” in the 
manner mentioned above. What 
Article 1 does do is to explain that 
India is a Federation. The Supreme 
Court however In my opinion does 
not quite tell us what is federalism 
in the Indian Context. It is 
sometimes described as quasi-
federal, sometimes as federal state 
with a strong center and more 
recently we talk about “cooperative 
Federalism”. All these expressions 
have loose meaning in the context 
of a one party state that we have 
moved towards. Take a look at the 
map of India on social media - India 
is orange! 
Hence we have a host of confusing 
expressions: “State” “Government” 
and “Union”; the only unambiguous 
expression being “ Constitution”. 
The question that we must ask is - 
Could the modern state be 
a n y t h i n g  e l s e  b u t  a l l -
encompassing in nature? 
The answer to this and other similar 
questions lies in the experiences of 
A m e r i c a n  I n d e p e n d e n c e  
movement as compared to various 
independence movements in the 
global South. In the global south, 
i n d e p e n d e n c e  s t r u g g l e s ,  
especially in India, have come to 
acquire central importance as a 
matter of choice. Such movements 
across the global south have not 
only faced an external enemy in the 
form of a colonial power but rather, 
at the same time, they have also 
fought internal enemies, of much 
bigger proportions, in the form of 
extreme poverty, socio-economic 

inequality, hierarchies of Caste, 
Race, Gender and much more.
A state that actively takes up the 
task of eradicating internal 
inequalities has been of primary 
consideration for the constitution 
framers. In achieving this, the 
constitution has also been the tool 
with which `We the People' have 
fought these internal enemies. 
Writing on India's constitutional 
moment, several scholars have 
expressed a similar sentiment. 
Uday Mehta Writes: 

'When one considers, for 
example, the Directive 
P r i n c i p l e s  o f  t h e  
C o n s t i t u t i o n  o r  t h e  
'strivings' of the state, they 
i n c l u d e  a  f u l s o m e  
engagement with matters 
of health, education, 
individual and communal 
safety,  equal i ty,  and 
p r o s p e r i t y .  T h i s  
constitutionally enshrined 
vision of the future is what 
has often been seen as 
implying an activist and 
c a p a c i o u s  s t a t e ,  
responsible for creating 
c o n d i t i o n s  f o r  t h e  

2exercising of freedo
Origins of Transformative 
Constitutionalism: The origin of 
transformative constitutionalism is 
traced to post-apartheid South 
Africa. A former Chief Justice of 
South Africa traces the core of 
transformative constitutionalism to 
the preamble of the Interim 
Constitution of South Africa which 
reads: 

Transformative Constitutionalism- A post-colonial experiment
The centrality of post-colonial Indian State
Indira Jaising, Senior Advocate, Mumbai / Delhi

“The right to free speech is now an endangered species of rights”… Indira Jaising

Speech delivered on the occasion of Annual Themed Conference on “Transformative Constitutionalism: Exploring 
stIdeas and Possibilities in Its Theory and Practice” at National Law School of India University, Bangalore, 20-21  July, 

2019. 
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“A historic bridge between 
the past of a deeply divided 
society characterized by 
s t r i fe ,  conf l ic t ,  unto ld  
suffering and injustice, and a 
future founded on the 
recognition of human rights, 
democracy and peaceful co-
existence and development 
opportunities for all South 
Africans, irrespective of 
colour, race, class, belief or 
sex". 

W h i l e  T r a n s f o r m a t i v e  
Constitutionalism, with regard to its 
meaning, continues to draw 
debates in the face of different 
experiences across the world, key 
elements that define or differentiate 
Transformative Constitutionalism 
are the central role of the State 
(Courts included) in fulfilling the 
project of emancipation and 
constant development of the 
Constitutional ideals of Liberty, 
equality and fraternity. It is these 
principles on which the society 
must sustain itself and the state 
must play an active role in 
constituting a society based on 
those principles. In India the 
principle proponent of this view in 
the judiciary has been justice 
Krishna Iyer, a judge who has had 
an abiding influence on my own 
work. Reflecting on the need to 
interpret the constitution as a 
transformative document, he 
remarked that: 

“The authentic voice of our 
culture, voiced by all the 
great builders of modern 
India, stood for abolition of 
the hardships of the pariah, 
the mlecha, the bonded 
labor, the hungry, hard-
working half-slave, whose 
liberation was integral to 
our independence. To 
interpret the Constitution 
rightly we must understand 
the people for whom it is 
made — the finer ethos, 
the f rus t ra t ions,  the 
a s p i r a t i o n s ,  t h e  
parameters set by the 
Cons t i t u t i on  fo r  the  
principled solution of social 

3disabilities
Doctor Ambedkar, emphasizing 

these principles remarked that: 
'We must  make our  
political democracy a 
social democracy as well. 
Political democracy cannot 
last unless there lies at the 
b a s e  o f  i t  s o c i a l  
democracy. What does 
social democracy mean? It 
means a way of life which 
recognizes liberty, equality 
and fraternity as the 

4principles of life”.
The Consti tut ion has been 
interpreted as a radical document 
that seeks to reconstitute society, 
while being mindful that the old 
hierarchies cannot be wished 
away. The duty of ensuring that 
transition is placed on a state that 
truly imbibes the transformative 
c h a r a c t e r  a n d  p u r s u e s  i t  
relentlessly. 
Therefore, two key aspects of the 
t e r m  t r a n s f o r m a t i v e  
constitutionalism emerge:

1. It envisages attainment of 
substantial equality by 
r e c o g n i z i n g  a n d  
eliminating all Forms of 
discrimination as they may 
have existed or may 
develop in the future; 

2. It calls for a realization of 
full human potential within 
p o s i t i v e  s o c i a l  
relationships – The use of 
the term 'positive social 
relationships' instead of 
limiting it to an individual's 
interactions with the state 
i s  i nd i ca t i ve  o f  t he  
pe rvas i ve  na tu re  o f  
t r a n s f o r m a t i v e  
constitutionalism in the 
private sphere as well. 
D i f f e r e n t i a t i n g  t h i s  

understanding of `Transformative 
C o n s t i t u t i o n a l i s m '  f r o m  
Const i tut ional ism, Michaela 
Hailbronner invites us to think of 
w h a t  t r a n s f o r m a t i v e  
constitutionalism is not. Citing US 
C o n s t i t u t i o n a l i s m  a s  n o t  
transformative constitutionalism, 
he contends that 

'U.S. constitutionalism 
does not entrust the 
federal state with the task 
of bringing about a more 

just and equal society. Its 
conception of law is 
“reactive,” To borrow from 
Mirjan Damaska, and its 
c o n s t i t u t i o n a l i s m  
represents, in Somek's 
u s e f u l  t e r m s ,  
“Constitutionalism 1.0” 
with its emphasis on 

5liberty”.
Therefore, US constitutional 
experience is often understood as 
different from the project of 
transformative constitutionalism as 
envisaged by the global south, in 
which states play an activist role. 
This is because of the highly 
divisive hierarchies and acute lack 
of resources persisting in countries 
like India and South Africa that the 
constitution sought to outrun. They 
also prevented us from developing 
any notion of a nation in the first 
place, as Doctor Ambedkar 
contended, since the distinctions 
based on caste belied any 
existence of fraternity, and hence a 
nation. 
India's constitutional moment was 
said to be a shift away from old 
practices and hierarchies. More 
recently and over seventy years 
since the Constitution came into 
force, the full court of the Rajasthan 
High Court has resolved that 
advocates ought not to address 
Judges as “ My Lord”, given the 

6mandate of Article 14  The Court 
led by the Chief Justice Ravidra 
Bhatt has given us a classic 
example of what transformation 
from colonialism to Republicanism 
could mean, even if it be in 
language; language after all is the 
m o s t  p o w e r f u l  t o o l  o f  
transformation. As I said in my open 
letter to the Chief Justice of India- 

“Language is more than a 
mere communication tool. 
It is an intuitive social, 
cul tural  and pol i t ical  
indicator, which reflects 
prevailing attitudes and 
ethos of any society.”

This was when the Attorney 
General referred to me as 
someone else's wife. To be fair to 
him, he followed this with a 
correction and as Justice Krisha 
Iyer once said “we must 'bring up 
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our judges” and I may add, our male 
c o l l e a g u e s  a t  t h e  B a r .  
Transformations happen in these 
small ways on a day to day basis 
when we refuse to let a small 
in jus t ice  happen to  us .  A 
decolonialization of the legal 
profession and of our laws is yet to 
take place. Indeed this was my own 
motivation in some small way to 
question the very institution of 
Senior Counsel (the equivalent of 
Queens  counse l )  and  my  
motivation for shedding the Senior 

t hgown on 15  August 2017, 
Independence day. Since that day I 
have not worn a Senior gown 
despite my peers urging and they 
tell me “you have succeeded in that 
case so take back your senior gown 
.. “I don't know what success 
means. As far as I can see, that was 
my Rosa Parks moment - it came to 
me unasked for, refusing to wear 
the Senior Gown. You the students 
at NLSU have had your own 
transformative moment inviting me, 
with full knowledge of the fact that 
an FIR has been registered against 
Lawyers 
Collective Anand Grover and me 
and our premises have been 
“raided” – a word that finds no place 
in the CrPC. 
I cannot resist telling you that on the 
day of the “raid”, Anand Grover was 
in court Number 4 in the Supreme 
Court of India arguing his part - 
heard matter. He told the CBI 
officers ” I have never let down a 
c l i e n t  a n d  a s k e d  f o r  a n  
adjournment and I will not do it 
today”. It was a defining and a 
testing moment for us to be out 
there despite knowing that we were 
being targeted for being human 
rights defenders. 
This loose usage of language 
poses a threat to our liberties and 
transformative constitutionalism. 
Towards Substantive Freedom: 
If the state assumes an active role 
in ensuring liberty, equality, 
f reedom and  o the r  i dea ls  
enshrined, the next question that 
arises naturally is with regard to the 
content of these ideals. What are 
the limits to which the state should 
pursue these ideals and enable 
people to achieve these ideals? An 

understanding of transformative 
constitutionalism demands that the 
state actively pursue these goals 
and remove all barriers to 
enjoyment of such ideals. It is, 
perhaps, in this light that Amartya 
Sen talked about “Development as 
freedom” and his Capability 
approach. 
Sen, in his book, 'Development as 
Freedom' alludes to the notion of 
substantive equality when he talks 
about the tyranny of unfreedoms 
which restr icts growth and 
development of an individual. 
These unfreedoms that he refers to 
inc lude :  sys temat i c  soc ia l  
depravation, neglect of public 
facilities, intolerance, or over 
activity of repressive states. He 
argues that the denial of these 
s u b s t a n t i a l  f r e e d o m s  a r e  
sometimes related to economic 
poverty, which robs people of the 
freedom 
to satisfy or to be adequately 
clothed, obtain remedies for 
treatable illnesses, etc.
Continuing the same argument, 
Mar tha Nussbum and Sen 
conceptualize the capabilities 
approach better addressed the 
idea of well – being. When 
evaluating well-being, Nussbum 
and Sen argue, the most important 
thing is to consider what people are 
actually able to be and do. The 
commodities or wealth people have 
or their mental reactions (utility) are 
an inappropriate focus because 
they provide only limited or indirect 
information about how well a life is 
going. 
T r a n s f o r m a t i v e  
Constitutionalism and the 
Judiciary: The jurisprudence 
around the constitutional ideals of 
equality, liberty, and fraternity 
began developing after the 
emergency. Recovering from the 
d e f e a t  o f  t h e  C o n g r e s s  
G o v e r n m e n t  i n  t h e  p o s t -
emergency period, the Supreme 
Court, in search of legitimacy, 
articulated the jurisprudence of 
Public Interest Litigation. 
Justice Bhagwati declared that the 
adversar ia l  sys tem o f  the  
Commonwealth was unsuited to 
Indian conditions, it was based on 

“self- identification of injury and 
self-selection of remedy”. Given the 
vast illiteracy of the people, this 
would not ensure access to justice 
I have elsewhere pointed out that it 
is no accident that one of the 
pioneers of the PIL as articulated in 
S P Gupta, Justice Bhagwati was 
also one of the authors of the ADM 
Jabalbur judgment. This limitation 
which is at the origin of PIL must be 
remembered as a major limitation 
on PIL's itself. More recently it is 
very clear that PIL can be an 
instrument of oppression perhaps 
more deadly than any other since it 
is so heavily dependent on the 
“discretion” of judges. 
And that brings me to the point out 
that rule of 'discretion' is contrary to 
the rule of law in that it introduces 
the rule of predominantly men and 
occasionally women. I am aware 
that no law can be implemented; no 
executive authority can function 
without “discretion” as a legal 
concept in decision making. But 
India lacks a theory of “abuse of 
process” making it possible for 
dec is ion to  degenerate  to  
favoritism; face law and not case 
law and targeting of dissenters, 
under cover of law. This must be 
remedied forthwith. Power cannot 
be used for a colleterial purpose in 
the name of “discretion”. India lacks 
a theory of responsibility for 
wrongdoing. India lacks command 
responsibility for wrongdoing . 
What has in fair measure, is 
impunity for decision makers.
No economic and social rights 
without civil and political rights 
We at the lawyers Collective too 
thought when we argued the Olga 
Tellis case and the Bombay 
Hawkers Union  cases that  
economic rights is what we need to 
work on - it was a magic wand that 
would remove poverty. I have since 
then realized that my generation 
took its civil and political liberties for 
granted. We were Midnight's 
Children and we inherited civil and 
political liberties. Life has come full 
- c i r c l e .  F r e e d o m  a n d  
independence can no longer be 
taken for granted, leaving us free to 
work on economic rights. For many, 
including me and Anand Grover, for 
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cartoonists and poets, students, 
dalits and farmers, for the accused 
in the Bhima Koregaon case, the 
fight for liberty has just begun all 
over again. 
Battling to maintain its legitimacy in 
the eyes of the public, in the years 
following the emergency, the 
judiciary has now reached an 
ambivalent space, still opening the 
doors to PIL when it wishes to, and 
closing them tight when it wishes 
to. 
It is also not surprising that it was 
during this phase that the 
Affirmative Action policies came 
into picture through the Mandal 
Commission. Based on the idea of 
achieving Substantive equality, and 
subject to wide ranging debates, 
reservat ions in educational 
institutes, and now in Promotions 
also, as approved by the Supreme 
Court in BK Pavitra II have been 
single handedly responsible for 
ensuring whatever little diversity in 
different walks of life we see today. 
Highlighting this importance of 
reservations, Justice Chandrachud 
in BK Pavitra remarked that: 

“There is substantial 
e v i d e n c e  t h a t  t h e  
m e m b e r s  o f  t h e  
Constituent Assembly 
recognized that (i) Indian 
society suffered from 
d e e p  s t r u c t u r a l  
inequalities; and (ii) the 
Constitution would serve 
as a transformative 
document to overcome 
them. One method of 
o v e r c o m i n g  t h e s e  
i n e q u a l i t i e s  i s  
reservations for the SCs 
a n d  S T s  i n  t h e  
legislatures and state 
services.”

LGBTQI movement and the 
demand for Privacy: In recent 
times, the jurisprudence around 
transformative constitutionalism 
has developed strongly, especially 
in relation to the rights of the 
LGBTQI communities, through a 
series of judgments.
In what has to be considered one of 
the most celebrated judgments that 
has been delivered by the Supreme 
Court in recent times, in `Navtej 

Johar v. Union of India', the court 
h e l d  t h a t  ' Tr a n s f o r m a t i v e  
Constitutionalism' is considered to 
be one of the objectives of adopting 
a constitution itself. The purpose of 
it is to have a Constitution which 
guides the nation of transforming 
itself from a medieval and 
h ie rarch ica l  soc ie ty  to  an  
egalitarian democracy to embrace 
the ideals enshrined in the 
Preamble to the Constitution. It was 
held that as a constitutional court 
whose job is to protect its people 
f r o m  h u m i l i a t i o n  a n d  
discrimination, it cannot provide a 
static interpretation to the rights of 
liberty and equality and remain a 
mute spectator to the struggle for 
the realization and attainment of 
rights. Highlighting what lays at the 
c o r e  o f  t r a n s f o r m a t i v e  
constitutionalism, Justice Dipak 
Misra remarks:

“The rights that are 
g u a r a n t e e d  a s  
Fundamental  Rights 
under our Constitution 
are the dynamic and 
timeless rights of “liberty” 
and “equality” and it 
would be against the 
p r i n c i p l e s  o f  o u r  
Constitution to give them 
a static interpretation 
without recognizing their 
t r a n s f o r m a t i v e  a n d  
evolving nature. The 
argument does not lie in 
the fact that the concepts 
underlying these rights 
change with the changing 
times but the changing 
t imes i l lustrate and 
illuminate the concepts 
under ly ing the said 
rights."

I believe that every generation has 
the right to decide for themselves 
what the Constitution means for 
them, to interpret the Constitution 
after their own aspirations.
Let us not however forget that the 
battle to decriminalize Section 
377 was started 20 years before 
the Navtej's case, by the Naz 
Foundation, supported by the 
Lawyers Collective and found its 
own in a judgment of the Delhi HC 
in Naz Foundation, reversed in 

Koushal most shamefully. Navtej 
is a reaffirmation of Naz.
The judgment of the Supreme 
Court in Navtej Johar was 
preceded by the judgment in 
Justice K.S. Puttuswamy v. Union 
of India. This judgment was 
instrumental in holding the right of 
privacy as a fundamental right 
under Part – III of the Constitution. 
While the specific contours of 
privacy yet remain to be tested in 
specific factual scenarios, the 
judgment has set the ball rolling to 
initiate discourse rights that flow 
from the right to privacy such as 
the right to be forgotten, which will 
have significant impact on the 
functioning of the criminal justice 
system.
The Fight for Gender Justice
While the slew of judgments in 
Puttuswamy, Nalsar, Shafin 
Jahan and Navtej Johar have 
re f lec ted  the  p rogress ive  
elements in the judiciary, the 
larger picture has no doubt been 
rather grim. The relief provided 
has been limited, and courts have 
largely shied away from taking 
any firm stand against the 
government of the day.
Nothing epitomizes this limitation 
of the judiciary more than its 
judgments in several cases 
relating to rights of women, 
starting from 1950's to the recent 
cases of Sabrimala and Triple 
Talak. Though the latter two do 
have a progressive impact, what 
is being suggested is that the 
reasoning could be more rigorous 
and transformative.
The judgments of the Supreme 
Court starting from the case of 
Narasu Appu have continuously 
ignored the question of gender 
equality on the pretext that 
personal law is not law within the 
meaning of Article 13 of the 
Constitution. The ghost of Narsu 
Appu stalks the SC to this day and 
mainly on the rights of women. 
This stand of the court was later 
challenged in the cases of Mary 
Roy, Gita Hariharan, Shah Bano, 
Goolrookh, Sabrimala, and the 
Triple Talak but the court dodged 
the question. Religion remains the 
last frontier that woman have to 
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cross to attain equality.
It was only in Sabrimala that the 
court has sought to address the 
question in the affirmative, 
exorcising the ghost of Narasu 
Appu to a certain extent. In a 
concurring judgment, Justice D Y 
Chandrachud held that preventing 
women from entering the temple 
amounted to another form of 
untouchability. The majority 
ignored the argument. I have been 
much criticized for categorizing 
m e n s t r u a l  t a b o o s  a s  
“untouchability”, on the ground 
that I was appropriating the 
struggles of Dalits! My question 
was: “Why not?” I acknowledge 
that Article 17 was inserted in the 
context of untouchability of the 
scheduled castes, but there are 
always new and emerging forms 
of untouchability. I have witnessed 
this form of untouchability in my 
own family and memoirs of 
childhood leave a lasting impact 
on us in adulthood.
Goolrookh presents a frightening 
picture. The question revolves 
around whether a woman 
acquires the religion of husband 
on marriage, as held by the 
Gujarat High Court. The SC is yet 
to answer the question. A rather 
shocking proposition that a 
woman acquires the religion of her 
husband on marriage has been 
upheld by the Gujarat High Court. 
Thus a woman has the religion of 
her father on birth and of her 
husband on marriage!
Also, as was shown in the recent 
Triple Talak case, the Supreme 
Court came up with divided 
opinions as to why the practice of 
Triple Talak must be stopped. 
While it was held by two judges 
that the practice was manifestly 
arbitrary and unconstitutional, 
other Judges said it was un- 
islamic None of the judges said it 
was violation of Article 15 or 21. 
The court relied on the doctrine of 
“essential practices,” continuing 
the legitimacy of laws which are at 
the source of this discrimination
Thus, whenever the question of 
equal rights for women has come 
forward, the approach of the 
courts has been disappointing.

Interpersonal relationships: 
The Shafin Jahan case is an 
i l lustration of transforming 
interpersonal relationships. 
Arguments in this case however 
ranged from questioning if 
Hadiya, a 24 year old Hindu 
woman had been brainwashed, 
programmed, or indoctrinated to 
convert to Islam and marry a 
Muslim man. The work of the RSS 
was on view in full force in 
protesting the marriage of a Hindu 
woman to a Muslim man. 
However, Hadiya stood in the 
Supreme Court, before the then 
Chief Justice, Dipak Misra and 
Justices Chandrachud and 
Khanwilkar when the court 
directed that they want to interact 
with her. Upon being questioned, 
“Her crystal clear voice rang 
through the court room, “I want my 
freedom.” Did the court have any 
choice at that point? No. when 
asked if she wanted to continue 
her education, she said “I want my 
faith and my education". Then 
when it was clear that she would 
be sent to the college hostel she 
said, “I want to be able to talk to my 
husband when I need to discuss 
a n y t h i n g ,  I  w a n t  h i s  
companionship”.
This fight for gender justice 
perhaps is the story of failure of 
transformative constitutionalism 
in India.
A Problem from Hell: Sexual 
harassment at the workplace 
remains, “a problem from Hell” 
especially for women in the 
judicial system and now for 
human rights defenders as well, 
as they are just “collateral 
damage”. Once again, the 
impunity from legal process that 
judges enjoy has made it 
impossible to bring judges who 
sexually harass, to justice. I must 
have the singular distinction in this 
country of having represented 
woman interns, women judges, 
and women employees against 
the judges who they allegedly 
sexually harassed them. In one 
such case of a sitting High Court 
J u d g e  w a s  i m p e a c h e d  
unsuccessfully, I had occasion to 
cross examine three sitting judges 

of the High Court in that case. As a 
consequence, I lost respect for the 
system as a whole. One of the 
Judges I cross examined, for this 
role in transferring the woman 
judge following the harassment, 
and whose order to transfer was 
held to be illegal and irregular 
went on to become the Chief 
Justice of a High Court and was 
seriously being considered for 
being appointed to the Supreme 
Court. We now acknowledge that 
the “Me Too” movement has 
yielded no concrete results for 
women in India. The Problem from 
Hell, a title which Samantha 
Power used in relation to the 
Holocaust, continues to plague 
us.
Tushar Gandhi takes the issue 
of Mob Lynching to court: The 
facts and statistics are too well 
known to repeat here in the limited 
time I have on hand All I wish to 
say it that mob lynching is not a “ 
law and order “ issue but an issue 
of targeting on communal grounds 
and is thus a Constitutional and 
Federal issue, for which the 
Central government must take 
responsibility.
Vinod Jose, executive editor of 
The Caravan, at a recent global 
conference on media freedom 
organized by governments of UK 
and Canada, remarked on these 
incidents:
“Such acts of violence were not 
spontaneous, but came out of a 
hatred and intolerance of religious 
m i n o r i t i e s  s y s t e m a t i c a l l y  
cultivated over a long period of 
time.”
Mr. Vinod Jose was intimidated 
and discredited for voicing his 
dissent against the current 
regime.
The Attack on Students: Last 
five years have also witnessed a 
significant attack on students from 
different universities. Some of the 
biggest victims of these attacks 
have been Rohit Vemula, Najeeb, 
Kanhaiya Kumar, Umar Khalid, 
and Payal - who stood at the 
intersection of cast and gender 
and more. The emergence of a 
new curse word “anti-national “ is 
intriguing. I have elsewhere 
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pointed out in the context of the 
attack on Kanhiaya Kumar that 
there is no such crime in the Indian 
Penal Code that there is no such 
crime as “urban naxals' in the 
context of the Bhima Koregaon 
accused in the Indian Penal code, 
and yet more and more of us are 
being described as “urban naxals” 
and “anti-nationals”.
The Dilution of SC/ST Act: The 
recent judgment of the Supreme 
Court in the case of Subhash 
Mahajan was criticized heavily for 
diluting the law in favour of the SC 
and ST community.
What was most frightening about 
the judgment was the fact that the 
Court based its judgment on the 
assumption that the SC ST 
community were “misusing” the 
Act - in other words, lying about 
their oppression.
We are all, each of us, women, SC 
ST, Students, minorities, and 
finally human rights defenders 
lying before the law! Who then 
speaks for the truth?
The Attack on Human Rights 
D e f e n d e r s ,  t h e  l e g a l  
p r o f e s s i o n ,  f r o n t  l i n e  
defenders: In this long series of 
attacks, the recent targets have 
been the human rights defenders - 
lawyers who have sought to 
protect the values of constitution. 
Imagine what would happen if 
there were no human rights 
l a w y e r s  i n  t h e  C o u n t r y.  
Fortunately there are many. But 
an attack on lawyers is really an 
attack on the right to legal 
defense. When we talk of the 
independence of the judiciary we 
must understand that it includes 
the independence of the legal 
profession. When the judiciary 
sanctions attack on the legal 
progression , it is basically feeding 
upon itself . At the receiving end of 
this attack, among others, has 
been Lawyers Collective, Me, 
Indira Jaising, and Mr. Grover who 
have been victimized for taking up 
sensitive cases and speaking up 
against influential figures. Before 
them have come lawyers like 
S u r e d r a  G a d l i n g ,  S u d h a  
Bharadwaj, and Teesta Setalward 

for her defence of the victims of 
2002 Gujrat. CBI raids have been 
ordered against the Lawyers 
Collective and its officer bearers 
o n  f a l s e  a l l e g a t i o n s  o f  
“undermining democracy” by 
using FCRA funds.
The way these events have 
transpired leave no doubts about 
the political motivations behind 
this targeting. While defending the 
then Police Commissioner of 
West Bengal I pointed out in Court 
, “There is one way to get 
immunity form prosecution in this 
c o u n t r y,  j o i n  t h e  r u l i n g  
establishment”. Do I need to say 
more?
Conclusion: Life has come full 
circle for me. As I said I am one of 
midnight's children, I took liberty, 
freedom and independence for 
granted. I inherited it.
We at the Lawyers Collective 
thought the battle was only for 
economic justice and worked in 
that direction. Today, I realize, my 
freedom was an illusion. It was 
foolish to thing that our rights 
could be guaranteed. Poverty 
canno t  be  e rad ica ted  by  
surrendering the right to free 
speech, is the devils bargain. Free 
speech is a necessary pre-
condition for the liberation from 
“undeserved want.”
I have lived too long perhaps. I 
have seen the court as a liberator. 
I have also seen the Courts as an 
o p p r e s s o r .  S t u d e n t s  o f  
Constitutional law must know that 
in any Petition filed under Article 
32, a fundamental right must be 
stated to have been violated. 
There is no such mention in the 
Petition against us an indeed 
there can be none. What is more, 
we have been accused of 
undermining democracy. The 
petition states

“It is submitted that the 
activities of respondent no 1 
while being the Government 
servant clearly amounted to, 
directly or indirectly, affect or 
influence electoral politics, 
decision making process by 
public servants/ bureaucrats, 
i n t e r f e r e n c e  w i t h  

administration of justice 
through lobbying and media 

7advocacy…”
I did not know whether to laugh or 
cry when I read this. We, Lawyers 
Collective, have influenced 
electoral politics and interfered 
with the administration of justice? 
No! If we did try as alleged, indeed 
we must have failed miserably, as 
the world can now see.
Transformative Constitution for us 
at the Lawyers Collective now 
means personal liberty. The right 
to free speech is now an 
endangered species of rights.
On behalf of the Lawyers 
Collective, I thank you for doing us 
this honor of inviting to deliver an 
inaugural address today on 
Transformative Constitutionalism, 
despite knowing that the CBI has 
registered a case against us. Life 
has changed. I no longer travel 
alone, I am surrounded by lawyers 
who volunteer to travel with me. 
That is my success and my 
con t r i bu t i on  to  the  l ega l  
profession.
Jai Hind, long live freedom
In appreciation of Professor 
Sarasu Estha Thomas, Head 
Center for Women and Law NLS 
and to the students she monitors 
everyday each day.
Indira Jaising, Secretary ,  
Lawyers Collective

1Sudipta Kaviraj, On the enchantment of 
State: Indian Thought on the Role of the 
State in the Narrative
2Uday S. Mehta, Constitutionalism, The 
Oxford Companion to Politics in India 2010, 
Pg 15-27,
3`Akhil Bharatiya Soshit Karamchari Sangh 
(Railway) v. Union of India', (1981) 1 SCC 
246 : 1981 SCC (L&S) 50 at page 
264. 
4Last speech while handing over the 
Constitution.
5Michaela Hailbronner, Transformative 
Constitutionalism: Not only in the global 
south, The American Journal of 
Comparative Law Volume 65, 2017, Pg 527-
565: 
6Article 14- Equality before law The State 
shall not deny to any person equality before 
the law or the equal 
protection of the laws within the territory of 
India Prohibition of discrimination on 
grounds of religion, race, caste, 
sex or place of birth. 
7Petition filed by Lawyers voice against 
Indira Jaising, Anand Grover and Lawyers 
Collective.  q
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Interpretation of Rule 8 of BCI Rules:

Whether an Advocate who is an office bearer/ member of Executive Committee of 
Human Right organisation is debarred to file a PIL in a High Court or 

Supreme Court of India on behalf of the organization
Ravi Kiran Jain

Bar Council of India has powers 
under section 49(1)(c) of the 
Advocates Act, 1961, to make rules 
to prescribe, The Standard of 
P ro fess iona l  Conduc t  and  
Etiquettes to be observed by 
Advocates. In exercise of such 
powers, the Bar Council of India 
has made rules prescribing the duty 
of an advocate; i) to the court, ii) to 
the client , iii) to opponent and iv) to 
colleagues . Rule 8 of those rules 
lies under the heading “Duty to the 
Court”, which reads as follows: 
“8. An advocate shall not appear in 
or before any court or tribunal or 
any other authority for or against an 
organisation or an institution, 
society or corporation, if he is a 
member  o f  t he  Execu t i ve  
Committee of such organisation or 
institution or society or corporation.
“Execut ive Commit tee” ,  by  
whatever name it may be called, 
shall include any Committee or 
body of persons which, for the time 
being, is vested with the general 
management of the affairs of the 
organisation or institution, society 
or corporation.
Provided that this rule shall not 
apply to such a member appearing 
as “amicus curiae” or without a fee 
on behalf of a Bar Council, 
Incorporated Law Society or a Bar 
Association.” (Emphasis supplied)
A bare reading of the said Rule 
makes it clear that it is applicable in 
the following circumstances:
1. If the advocate is Member of the 
Executive Committee of an 
organization, institution, society or 
corporation
2. Executive Committee by 
whatever name called should be 
vested with general management 
o f  t h e  a f f a i r s  o f  t h e  
o r g / i n s t i t u t i o n / s o c i e t y  o r  
corporation
3. An advocate who is member of 
the Executive Committee shall not 
a p p e a r  b e f o r e  a n y  
Court/Tribunal/any other authority 

f o r  o r  a g a i n s t  a n  
organization/institution/society/ 
corporation of which he is member 
of the Executive Committee. 
If Rule 8 is read literally for the 
purpose of interpretation, it will lead 
to a conclusion that there is an 
absolute bar for an advocate to 
appear in any court or tribunal or 
any other authority for or against an 
organization or an institution, 
society or corporation, if he is a 
member  o f  t he  Execu t i ve  
Committee of such institution, 
society or corporation. Since 
ethical standard relating to an 
advocates duty to the court is 
applicable when there is a lis for or 
against an organization etc. the Bar 
contained in the rule in question will 
apply (if it is read literally) even if 
there is no lis like in Public Interest 
Litigation. The ethical standard 
relating to an advocate's 'duty to 
the Court' is applicable when there 
is a l is  for or against an 
o r g a n i z a t i o n / a n  
institution/society/corporation. In 
that situation, an advocate who is 
member of the EC shall not 
represent such organization 
/institution /society /corporation. 
These Rules were framed in the 
year 1961 and most of the matters 
at the time were traditional 
litigations, involving lis between two 
parties, pecuniary or otherwise. 
The concept of public interest 
litigation and locus standi of a third 
person was unknown.

In the first judges case (S.P. 
Gupta v. Union of India, 1981 
Supp SCC 87 at page 214), the 
Constitution Bench spoke 
about the public interest 
matters as well as locus standi. 
Justice Bhagwati observed 
that owing to the socio-
economic circumstances, if the 
legal and constitutional rights 
of those who, for the reason of 
poverty, illiteracy etc are not 
able to approach a Court and if 

their grievances are not 
allowed to be raised by others, 
the constitutional promise vis-
a -v is  them w i l l  rema in  
unfulfilled and that will be 
against the Rule of Law. 

In this context, the role of 
organizations was also recognized 
and Justice Bhagwati observed as 
follows, vide para 28:

“[…] Be that as it may, the fact 
remains that we have no such 
institution in our country and 
we have therefore to liberalise 
the Rule of standing in order to 
provide judicial redress for 
public injury arising from 
breach of public duty or from 
o t h e r  v i o l a t i o n  o f  t h e  
Constitution or the law. If public 
duties are to be enforced and 
social collective “diffused” 
rights and interests are to be 
protected, we have to utilise 
the initiative and zeal of public-
m i n d e d  p e r s o n s  a n d  
organisations by allowing them 
to move the court and act for a 
general or group interest, even 
though, they may not be 
directly injured in their own 
rights. It is for this reason that in 
public interest litigation — 
litigation undertaken for the 
purpose of redressing public 
injury, enforcing public duty, 
protecting social, collective, 
“diffused” rights and interests 
or vindicating public interest, 
any citizen who is acting bona 
fide and who has sufficient 
interest has to be accorded 
standing. What is sufficient 
interest to give standing to a 
member of the public would 
have to be determined by the 
court in each individual case. It 
is not possible for the court to 
lay down any hard and fast rule 
or any straitjacket formula for 
the purpose of defining or 
delimiting “sufficient interest”. It 
has necessarily to be left to the 
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discretion of the court. The 
reason is that in a modern 
complex society which is 
seek ing to  br ing about  
transformation of its social and 
economic structure and trying 
to reach social justice to the 
vulnerable sections of the 
people by creating new social, 
collective “diffuse” rights and 
interests and imposing new 
public duties on the State and 
other public authorities, infinite 
number of situations are bound 
to arise which cannot be 
imprisoned in a rigid mould or a 
procrustean formula. The 
Judge who has the correct 
social perspective and who is 
on the same wavelength as the 
Constitution will be able to 
decide, without any difficulty 
and in consonance with the 
constitut ional objectives, 
whether a member of the public 
moving the court in a particular 
case has sufficient interest to 
initiate the action.” (Emphasis 
supplied)

The  Sup reme  Cour t  even  
entertained a letter petition for 
granting relief under Article 32. 
Thereafter, PIL has become a part 
of separate jurisprudence and in 
various branches, law has evolved 
(fundamental rights, right to life, 

right to freedom of speech and 
expression, environment law, 
women's rights, electoral reforms 
etc) and its dimensions are growing 
with further active involvement of 
public-spirited organizations (like 
PUCL) and the Courts. The 
contributions made by NGOs to 
take up cases of public interest 
pertaining to environment, human 
r i g h t s ,  i m p l e m e n t a t i o n  o f  
constitutional rights etc have been 
appreciated and encouraged by the 
Supreme Court as well as the High 
Courts. These litigations are not the 
litigations fought for or on behalf of 
a n  
organization/institution/society/cor
poration in a lis but for defending 
the rights of others under the 
liberalized concept of locus standi. 
The said Rule, therefore, has no 
application to this branch of law 
which has evolved much after the 
said Rule was conceived. An office 
bearer of an organization whose 
aim and object is to fight for 
protection of environment/human 
rights or taking up several other 
issues in public interest cannot fall 
within the parameters of the Rule 
above. He is not fighting for/against 
the organization of which he is 
member  o f  t he  Execu t i ve  
Committee, in a lis.
While interpreting a provision in a 

statute, the primary duty of the 
court is to find out the legislative 
intent. The legislative intent of a 
subordinate legislation (Rule 
making power) is best known by the 
object for which the rule is framed. 
Applying this test to Rule 8 it is clear 
that professional conduct and 
ethical standard relating to an 
advocate's “Duty to the Court” 
should apply when there is a lis for 
or against an organization / an 
institution/ society or corporation. In 
such a situation an advocate who is 
a member of the executive 
committee shall not represent the 
organization / an institution / society 
or corporation. But in public interest 
litigation- litigation undertaken by 
an organization an institution 
,/society or corporation for the 
purpose of redressing public injury , 
enforcing public duty , protecting 
fundamental rights by itself 
becomes “ Duty to the Court” , 
and as such Rule 8 has to be 
interpreted by holding that it does 
not create a bar for an advocate 
who is member of the executive 
committee of any organization/ 
institution/society or corporation to 
appear in or before any court for or 
against such organization an 
institution/society or corporation if 
the case is a public interest 
litigation under Article 226 of the 
Constitution of India.  q

Malad Wall Collapse: A State Induced Disaster

On the midnight of 1 July 2019, 
following heavy rainfall, a 2.3 km 
boundary wall constructed by the 
MCGM to protect their Malad 
reservoir collapsed at two places, in 
the localities of Ambedkar Nagar 
and Pimpripada. The water which 
had accumulated behind the wall, 
burst into the neighbourhood, 
washing away entire homes. The 
calamity has claimed 29 lives so far 
and over 130 were reported injured.
This interim report looks into the 
lapses on the part of the 
administration which could have 
prevented the disaster or at least 
mitigated its effects, the current 

conditions of the people affected 
and recommends a set of  
immediate relief measures; short 
term actions; and long term 
measures.
Section 1 of the report provides 
background and context to the 
incident. As early as 1997, the 
Bombay High Court had ordered 
the MCGM to relocate the 
residents, asking the latter to pay 
Rs 7,000 as rehabilitation fees, 
which many paid. The promised 
rehabilitation, however, never 
came. Most of the residents hail 
from working-class backgrounds 
and their homes are deprived of 

Release of the Report on the Interim findings of the joint Fact-Finding Team on the collapse of MCGM Wall and loss of lives, 
homes of residents of Pimpripada and Ambedkar Nagar in Malad East, Mumbai, at the Press Conference at Mumbai Marathi 
Patrakar Sangh

basic services like drainage 
systems, roads or regular supplies 
of water and electricity, despite the 
court ordering the provision of basic 
services till rehabilitation is carried 
out.
Section 2 describes the events 
on the night of the incident. While 
the fire brigade was contacted at 
12:14 AM, residents maintain that it 
was only in the early hours of the 
morning that they arrived. Similarly, 
there seem to be conflicting claims 
about when the ambulances 
arrived; residents agree however 
that they were inadequate in 
number - help from neighbours, 

thPUCL Maharashtra: Press Release: 10  July 2019
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rather than emergency services, 
proved crucial in getting the injured 
out, and into hospitals. Many 
critically injured were forced to turn 
to unwilling auto-rickshaws and 
were rejected by private hospitals 
before receiving admission in 
public hospitals. where they were 
declared dead.
Section 3 delves into the 
aftermath, detailing the loss of life 
and property, the range of injuries 
suffered by the residents and threat 
to livelihoods they are currently 
facing. In the absence of any 
temporary shelters, the residents 
are rendered homeless and are 
completely dependent on friends, 
relatives, and well-wishers for food, 
shelter, clothes and transportation. 
Many injured have reported 
choosing to stay in hospitals 
refusing to sign discharge papers; 
with their relatives sleeping in the 
hospital corridors. Many also 
continue to stay in whatever 
remains of their homes during the 
day for fear that they would lose out 
on their claim to rehabilitation 
should the government come for a 
survey.  Electr ic i ty  services 
previously errat ic  are now 
disrupted and the risk of water-
borne and vector-borne diseases 
have heightened.
Section 4 inquires into the 
causes behind the incident. The 
disaster could have been entirely 
averted if not for the gross delay in 
rehabilitation on the part of MCGM 
(the HC had given them 18 months' 
time in 1997). Further, the collapse 
of the wall is a direct consequence 
of its construction not taking into 
account the topography of the site 
and its poor design in general. 
Lacking any outlets or holes to 

allow storm runoff, the water 
accumulated behind the wall owing 
to the slope of the ground, filtered 
into the soil and started weakening 
its foundation till the pressure of 
water  accumula ted proved 
sufficient to breach the wall.
MCGM's continuing failure in 
ensuring disaster preparedness or 
in implementation of its disaster 
managemen t  p lan  i s  a l so  
discussed in detail. Its Disaster 
Management Unit did not issue 
warnings to residents or provide 
s e r v i c e s / m a k e  i n t e r i m  
arrangements for amenities after 
the incident. The emergency 
services did not reach the site on 
time or provide an effective 
response. In fact, MCGM only set 
up its medical camps on the second 
day.
S e c t i o n  5  c o n s i s t s  o f  
recommendations of the team. 
The team urges immediate 
rehabilitation to nearby available 
PAP tenements (in Kandivali) of 
families which have lost their 
homes and strongly advise against 
their relocation to Mahul, a place 
which the National Green Tribunal 
dec la red  'un f i t  f o r  human 
habitation' four years ago; it also 
proposes initiating a process for 
rehabil i tation of al l  el igible 
residents without delay. It suggests 
setting up mechanisms to allow 
res idents  who lost  cruc ia l  
documents to report their loss/get 
assistance in reissuance/recovery 
and recommends tha t  the  
government enable schemes to 
support the long term medical 
needs of affected residents as well 
as provide mental health support to 
residents in need.
Lastly, the report emphasizes the 

need for inquiry and investigation 
i n t o  M C G M ' s  d i s a s t e r  
preparedness, and punitive action 
against  those responsib le .  
Concrete measures should be 
taken to ensure that such incidents 
are never repeated.
Members of the Fact-Finding 
Team:
· Bilal Khan, Activist : Ghar 

Bachao Ghar Banao Andolan, 
NAPM

· Brinelle D'souza, Academic 
and Activist: ICWM, PUCL

· H u s s a i n  I n d o r e w a l a ,  
A c a d e m i c  a n d  U r b a n  
Researcher: KRVIA, CSA

· Lara Jesani, Lawyer : People's 
Union for Civil Liberties

· Mukta Manya, Student: Tata 
Institute of Social Sciences

· Pani Haq Samiti members
· Priyanjali Jha, Student: Jesus 

and Mary College, Delhi 
University

· Sitaram Shelar, Activist: 
C e n t r e  f o r  P r o m o t i n g  
Democracy

· Sreeshreshtha Nair, Student: 
NM College

· Supreeth Ravish, Student: 
Tata Inst i tute of  Social  
Sciences

· Kalamuddin Idrisi, Activist: 
Habitat and Livelihood Welfare 
Association

· Va i s h a l i  J a n a r t h a n a n ,  
working in Child Rights 
Advocacy

 Contact:  9958660556 /  
9004688770·

We request you to cover the same.
Lara Jesani (Ms.), People's Union 
for  Civ i l  L ibert ies  (PUCL),  
Maharashtra  q

PUDR Statement: 2 July 2019
Condemn the issuing of arrest warrants against Stan Swamy, Aloka Kujur, Vinod Kumar, Rakesh Roshan Kiro and Babita Kashyap

Stop Harassment of Rights Activists in Jharkhand

PUDR condemns the arrest 
warrant issued against Stan 
Swamy, Aloka Kujur, Vinod Kumar, 
Rakesh Roshan Kiro and Babita 
Kashyap on 19 June 2019, in 
relation to FIR filed on 26 July 2018 
for waging war against the state, 
sedition, conspiracy, and Sections 

66 and 66A IT Act based simply on 
their  Facebook posts.  The 
Jharkhand government had filed 
this FIR 124/ 2018 at Khunti PS 
against 20 writers, intellectuals and 
activists as part of the continued 
wave of repressive measures 
against thepathalgarhimovement 

in Jharkhand over June-July 2018, 
wherein more than 300 villagers 
have also been slapped with 
sedition cases without their 
knowledge, and there has been 
deployment of security forces, raids 
and constant surveillance over the 
past one year.
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The arrest warrant has been issued 
close to one year after the FIR was 
f i l e d ,  w i t h  n o  f o l l o w - u p  
investigation, even though the 
Supreme Court has struck down 
S.66A as unconstitutional as far 
back as 2015, and has held 
repeatedly that sedition cannot be 
invoked to target speech, unless 
there is direct incitement to 
violence. Yet, the Jharkhand 
government continues its fear 
tactics against writers and activists 
working or writing on issues of land 
r ights and the Panchayats 
(Extension to Scheduled Areas) Act 
(PESA) for adivasis in the state. 
Without taking lawful action on the 
FIR, those named in the FIR have 
been subject to raids and continued 
surveillance, even as a petition for 
quashing the FIR remains pending 
before the Ranchi High Court since 
last year without a hearing.
The present arrest warrant 
continues the concerted attack on 
Stan Swamy, aged more than 80 
years, who has been living in 

Jharkhand for 40 years and is a 
member of the Visthapan Virodhi 
Jan Andolan. He was one of the six 
activists whose houses were raided 
on the morning of 28 August 2018 
as part of the Maharashtra 
government's conspiracy related to 
Bhima Koregaon, and his premises 
have been raided again on 12 June 
2019. As he continues to be 
threatened as part of that 
consp i racy,  the  Jharkhand 
g o v e r n m e n t ,  o n  t h e  
encouragement of the CID, is 
attempting to further target him 
through the present FIR. On 26 
June 2019, CID headquarters 
issued instructions to Ranchi range 
DIG to issue show cause notice to 
IO, Station Officer Khunti, Inspector 
of Area and SDPO about why no 
action has been taken against the 
20 named accused in the FIR.
Similarly, Aloka Kujur, leading 
women 's  r igh ts  ac t iv is t  in  
Jharkhand, who has also been 
involved in struggles to defend 
constitutional rights and PESA in 

the state, has been repeatedly 
targeted by the Jharkhand 
government through surveillance 
and intimidation tactics. She has 
been actively involved in seeking 
redress for human rights violations 
as part of security raids on Ghaghra 
and neighbouring villages as part of 
the repressive measures in the 
area over June- July last year. 
Vinod Kumar is a journalist and 
writer, while Rakesh Roshan Kiro 
and Babita Kashyap are both local 
activists.
PUDR demands
1.Immediate withdrawal of the 
warrants.
2.Quashing of FIR against Stan 
Swamy and 19 others
3.Quashing of FIRs against 
adivasis associated with the 
Pathalgarhi movement
4.Harassment of activists through 
raids, searches, false FIRs, be 
stopped.
Deepika Tandon and Shahana 
Bhattacharya (Secretaries)  q

AiNNI Letter: 18.7.2019

To: The Members of Parliament in 
Lok Sabha and Rajya Sabha,

1Greetings from AiNNI
We write to you today to share our 
views, express our concerns and 
propose certain recommendations 
for your kind consideration on the 
proposed amendments to the 
Protection of Human Rights Act, 
1993 (1993), hereinafter mentioned 
as the Act. The amendments were 
introduced in the Lok Sabha (the 
Protect ion of  Human Rights 
(Amendment) Bill, 2018, hereinafter 
mentioned as the Bill), by the Minister 
of State for Home Affairs, Mr. G. 
Kishan Reddy, on July 8, 2019. It is 
now listed to be tabled again on July 
19, 2019. The same Bill was earlier 
introduced in the Lok Sabha on 
August 9, 2018 but lapsed.
The 1993 Act as brought about in 
1994, seeks to strive for better 
protection of human rights and 
matters connected therewith or 

incidental thereto. The Bill essentially 
attempts to change the composition, 
criteria and tenure of Chairperson 
and Members at national (National 
Human R igh ts  Commiss ion ,  
hereinafter mentioned as the NHRC) 
and at state level (State Human 
Rights Commission, hereinafter 
mentioned as the SHRC). The Bill 
raises serious questions and doubts 
over government's intent towards 
ensuring NHRC and SHRCs are 
autonomous and independent as 
required according to the United 
Nations Paris Principles (hereinafter 
mentioned as the Principles).
There were no consultations held 
with the concerned stakeholders – 
non-governmental organisations and 
the Indian civil society, neither by the 
NHRC, any SHRC nor the Ministry of 
Home Affairs (hereinafter mentioned 
as the Ministry). It is also not clear if 
the amendments were discussed by 
the Ministry with the NHRC or 

SHRCs and their position on the Bill 
is not available in public domain. The 
proposed amendments, not only flout 
the Principles but are contradictory to 
the 2011, 2016 & 2017 NHRC review 
reports of the Sub-Committee on 
Accreditation (SCA) of the Global 
Alliance of NHRIs (GANHRI).
A i N N I  h e r e b y  s u b m i t s  t h i s  
memorandum to all the Members of 
Parliament of Lok Sabha and Rajya 
Sabha and with all humility and 
sincerity urge that this Bill is not 
considered in its current form. AiNNI 
requests that an independent 
c o m m i t t e e  ( i n c l u s i v e  o f  
representation from the civil society) 
to set up by the NHRC and SHRCs to 
propose amendments to the Act, 
within a specific time frame, which 
through the Ministry is tabled in the 
Parliament.
1. Summary of the Bill:
1.1. Composition of the NHRC

 The Bill seeks to amend Section 

Note: The New NDA Government in the very first session of Parliament after being re-elected in May, 2019, introduced in July, 
2019, major amendments to the Protection of Human Rights Act, 1993 which has become subject matter of a major discussion 
and controversy. We are carrying for the benefit of our readers a detailed Representation sent by AiNNI – All India Network of 
NGOs and Individuals Working with State and National Human Rights Institutions - to all members of the Lok Sabha and the 
Rajya Sabha which outlines the key amendments and the comments regarding the same.
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3(2)(a) of the Act to provide that a 
former Judge of the Supreme 
Court could also be eligible for 
t h e  p o s t  o f  t h e  N H R C  
Chairperson, as against the 
current provision limited to a 
former Chief Justice of Supreme 
Court.

 The Bill seeks to amend Section 
3(2)(d) of the Act to provide that 
the number of members of the 
Commission is increased from 
two to three, at least one of which 
shall be a woman.

 The Bill seeks to amend Section 
3(3) of the Act to provide that the 
d e e m e d  m e m b e r s h i p  i s  
extended to the Chairpersons of 
the National Commission for 
Backward Classes, the National 
Commission of Protection of 
C h i l d  R i g h t s  a n d  t h e  
Commissioner for Persons with 
Disabilities, for the discharge of 
functions specified in clauses (b) 
to (j) of Section 12 of the Act.

1.2. Composition of the SHRC
 The Bill seeks to amend Section 

21(2)(a) of the Act to provide 
that a retired judge of the High 
Court could also be eligible for 
the post  of  the SHRC 
Chairperson, as against the 
current provision limited to a 
former Chief Justice of a High 
Court.

1.3. Tenure of Chairperson and 
Members of the NHRC

 The Bill seeks to amend 
Sections 6(1) and 6(2) of the 
Act to provide reducing the 
tenure of the Chairperson and 
Members of the NHRC from 
five to three years.

 The Bill seeks to amend 
Sections 6(1) to provide for the 
re-appointment of the NHRC 
Chairperson, similar to the re-
appointment of Members 
under Sections 6(2) of the Act.

1.4. Tenure of Chairperson and 
Members of the SHRC

 The Bill seeks to amend 
Sections 24(1) and 24(2) of the 
Act to provide reducing the 
tenure of the Chairperson and 
Members of the SHRC from 
five to three years.

 The Bill also provides for the re-
appointment of the SHRC 
Chairperson, similar to the re-
appointment of Members 
under Sections 24(2) of the 
Act.

1.5 Powers of the Secretary 
General

 The Bill seeks to amend Section 
3(4) of the Act to allow the 
Secre tary-Genera l  (Ch ie f  
Executive Officer) of the NHRC 
to exercise all administrative and 
financial powers (except judicial 
functions and power to make 
regulations under Section 40B), 
subject to the control of the 
NHRC Chairperson. According 
to Section 3(4) of the Act, the 
Secretary-General discharges 
all administrative and financial 
powers (except judicial functions 
and power to make regulations 
under Section 40B), as may be 
delegated by the NHRC (Full 
C o m m i s s i o n )  o r  t h e  
Chairperson.

 The Bill doesn't refer to Section 
21(3) of the Act – Secretary of the 
SHRCs. According to this 
section, the Secretary (Chief 
Executive Officer) of the SHRC 
shall exercise such powers and 
discharge such functions of the 
State Commission as it may 
delegate to him.

2. AiNNI's Submission on the Bill: 
On a c lose perusa l  o f  the  
amendments proposed in the Bill, in 
light of earlier propositions, AiNNI is 
of the view that, if the Bill is adopted in 
its original form, it shall have serious 
repercussions on the independence, 
autonomy and effective functioning of 
the NHRC and SHRCs. The Bill, both 
in letter and spirit, shows no 
coherence to the Principles and is 
rather seen to curb the structure and 
functioning of the NHRC and SHRCs. 
Therefore, we categorically put forth 
the issues and concerns pertaining to 
the Bill and recommendations for 
your consideration.
2.1 Deemed Membership of NHRC 
& SHRC

2.1.1 The deemed membership 
has been extended to 
C h a i r p e r s o n s  o f  t h e  
National Commission for 
Backward Classes, the 
National Commission of 
Protection of Child Rights 
and the Commissioner for 
Persons with Disabilities. 
However, the fact cannot be 
ignored that these newly 
added as well as the 
previous Commissions, who 
e n j o y  t h e  d e e m e d  
membership to the NHRC, 
are often headed by those 
having close association 
with the political party in 
power. This can seriously 

influence the working of the 
NHRC as the deemed 
members are required to 
discharge of functions 
specified in clauses (b) to (j) 
of Section 12 of the Act.

2.1.2 The deemed membership of 
the NHRC provided under 
Section 3(3) of the Act is the 
cover used to respond to the 
pluralism requirements 
under  the Pr inc ip les .  
However, if one has to rely 
on the experiences and 
facts concerning deemed 
members' contribution in the 
discharge of functions 
specified in clauses (b) to (j) 
of Section 12 of the Act, this 
concept needs a complete 
relook.

2.1.3 According to the data 
collected by AiNNI for the 
p e r i o d  2 0 11 - 1 5 ,  t h e  
Statutory  Commiss ion 
meetings (NHRC + Deemed 
Members) were held once in 
2011 (July 14, 2011), twice in 
2012 (February 7, 2012 and 
December 7, 2012), no 
meeting in 2013, once in 
2014 (February 4, 2014) and 
once in 2015 (February 3, 
2015).

2.1.4 In the meeting held on 
F e b r u a r y  7 ,  2 0 1 2 ,  
Chairpersons of National 
Commission for Women, 
National Commission for 
Schedule Castes and 
National Commission for 
Scheduled Tribes were 
absent. In the meeting held 
on December 7, 2012, all 
Chairpersons (deemed 
members) were absent. In 
the  meet ing  he ld  on  
February 4, 2014, al l  
Chairpersons of all other 
Commissions were absent. 
In the meeting held on 
F e b r u a r y  3 ,  2 0 1 5 ,  
Chairpersons of National 
Commission for Women and 
National Commission for 
Scheduled Tribes were 
absent.

2.1.5 From the above information, 
o n l y  f i v e  S t a t u t o r y  
Commission meetings were 
held between the period 
2 0 11 - 1 5  w i t h  s t a r k  
absenteeism pattern. The 
meetings of the Statutory 
Commission and their 
Minutes suggest clearly that 
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they continue not to be 
adequately involved in 
discussions on the focus, 
priorities and core business 
of the NHRC's non-judicial 
functions.

2.1.6 In the light of the above, AiNNI 
is of the view that the 
Section 3(3) of the Act needs 
a careful examination. This 
shouldn't be used to justify 
adherence only to the 
pluralism requirements 
under  the Pr inc ip les .  
Concerns over political 
a p p o i n t m e n t s  i n  t h e  
commissions falling under 
the deemed members are 
real and their possible active 
presence in the NHRC is of 
immense concern. Further, 
on grounds of ignoring the 
concerns over political 
appointments, the deemed 
membership mechanism 
has  been  immense l y  
ineffective in discharging 
funct ions speci f ied in 
c lauses (b)  to  ( j )  o f  
Section12 of the Act.

2.1.7 AiNNI believes adherence to 
pluralism according to the 
Principles is significant to 
ensure representation from 
all diverse sections of the 
society. Measures should be 
taken to amend Section 
3(2)(d) of the Act to 
drastically increase the 
number of Members in the 
NHRC to ensure larger 
representation from diverse 
communities based on 
linguistic, region, religion, 
caste, tribe, ethnicity and 
gender. At least half of all 
Members of the NHRC 
should be women. Similar 
amendments are also 
sought in Section 21 (2)(c) 
pertaining to the SHRCs.

2.2 Amending the Criteria of 
Appointment for NHRC and SHRC 
Chairpersons

2.2.1 The Protection of Human 
Rights (Amendment) Bill, 
2005, proposed similar 
amendments to Section 
3(2)(a) and Section 21(2)(a) 
of the Act, i.e. eligibility 
criteria for Chairperson of 
N H R C  a n d  S H R C  
respectively. This 2005 bill 
w a s  r e f e r r e d  t o  t h e  
Parliamentary Standing 
Committee on Home Affairs 

(hereinafter mentioned as 
the Committee) headed by 
Ms. Sushma Swaraj, a 
former BJP Parliamentarian 
and former Union Minister 
for External Affairs. The 
C o m m i t t e e  r e j e c t e d  
amendments to Section 
3(2)(a) and Section 21(2)(a) 
of the Act.

2.2.2 The only difference between 
the 2005 bill and the current 
B i l l ,  p e r t a i n i n g  t o  
amendments to Section 
3(2)(a) and Section 21(2)(a) 
of the Act, is that the former 
provided for an additional 
criterion of eligibility for the 
posts of NHRC and SHRC 
Chairpersons. The 2005 bill 
proposed a judge with three 
years of service in the 
Supreme Court to be eligible 
for the NHRC Chairperson 
and a judge with five years of 
service in the High Court to 
be eligible for the SHRC 
Chairperson. The present 
Bill has no reference to any 
such criteria.

2.2.3 AiNNI is of the view that if the 
post of the Chairpersons at 
the NHRC and SHRC are to 
be headed by a former 
member of the judiciary, the 
current provisions of Section 
3(2)(a) and Section 21(2)(a) 
of the Act remain.
T h e  B i l l  d i l u t e s  t h e  
eminence of the NHRC and 
SHRCs, permitting further 
space for the government to 
have unfettered discretion in 
appointments. This will also 
devoid the NHRC and 
SHRCs of the required 
i n s t i t u t i o n a l  s t a t u s ,  
experience and expertise. 
An amendment broadening 
the criteria for appointment 
of the NHRC and SHRCs 
Chairpersons will open up a 
wide bracket of choices for 
the government, which will, 
in turn, have the potential of 
resulting in an unhealthy 
competition among the 
members of the serving 
judiciary and politicisation of 
the same.

2.2.4 Allowing a judge of the 
Supreme Court or a High 
Court as the Chairperson of 
N H R C  o r  S H R C  
respectively, might allow 
breeding of internal conflict 

on grounds of seniority 
between the appointed 
Chairperson and Member 
appointed according to 
Section 3(2)(b)and Section 
21(2)(b). This we fear might 
severely obstruct the day to 
day functioning of the NHRC 
and SHRCs and hamper the 
institutions' dignity.

2.2.5 Amendments to Section 
3(2)(a) and Section 21(2)(a) 
of the Act without amending 
Section 4 (1) and Section 22 
(1) of the Act, and in the 
a b s e n c e  o f  a  
comprehensive, objective 
a n d  t r a n s p a r e n t  
appointment process will 
raise serious questions on 
the independence and 
autonomy of not just the 
NHRC and SHRCs but also 
allow vulnerability of the 
judiciary. Unlike, the current 
Appointment Committee, 
where major membership 
comes from the ruling party, 
t h e r e  m u s t  b e  a n  
independent committee, 
where members have no 
political affiliations and 
ample accreditation to their 
n a m e .  T h e  c u r r e n t  
Appointment Committee 
has representation from the 
ru l i ng  pa r t y  and  the  
opposition, in a 4:2 ratio. 
With a selection panel, 
c o n s i s t i n g  s o l e l y  o f  
politicians, it is highly 
recommended that the least 
s t e p  t o w a r d s  a n  
accountable mechanism 
would be laying down a 
categorical process of 
a p p o i n t m e n t .  W i t h  a  
voluminous history and an 
unprecedented rise in 
human rights violation 
allegations against the 
state, this only caters an 
apparent conflict of interest.

2.2.6 To translate the Principles of 
t r a n s p a r e n c y  a n d  
participation, India should 
look at best international 
practices, including but not 
limited to open invitations, 
nominations, and public 
c o n s u l t a t i o n s .  A n y  
amendments made to the 
Act should be in complete 
coherence with the mandate 
set out and the Principles, 
s t r i v i n g  t o w a r d s  a n  
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a u t o n o m o u s  a n d  
independent body, not to 
make it another tool in the 
hands of the government 
throttling any mechanism of 
checks and balances.

2 . 3  A m e n d i n g  Te n u r e  o f  
Chairperson and Members of 
NHRC and SHRCs

2.3.1 Reduction of tenure of NHRC 
and SHRC Chairpersons 
and Members from five to 
three years, and with a 
possibility of them being 
r e a p p o i n t e d ,  w i l l  
significantly constraint the 
work and approach of the 
C h a i r p e r s o n s  a n d  
M e m b e r s .  T h i s  w i l l  
eventually lead to a greater 
government control. For the 
Chairpersons and Members 
to have a second term, it 
would be a non-negotiable 
tha t  they  sa t is fy  the  
g o v e r n m e n t ,  w h i c h  
eventually determines the 
outcome of the appointment 
committee.

2.3.2 A three-year tenure falls very 
much within the tenure of a 
government and can be 
easily used as an alternate 
to the cumbersome process 
of removal under Section 5 
and Section 23 of the Act.

2.3.3 A three-year tenure is an 
exceedingly short duration 
to understand the system 
a n d  m a k e  e f f e c t i v e  
implementation therein. By 
the time a Chairperson and 
M e m b e r  g r a s p  t h e  
understanding and working 
of the NHRC or SHRC, and 
take actions to implement 
the Act, her/his tenure will be 
nearing completion. This will 
lead to a decrease in 
efficiency and productivity of 
the NHRC and SHRCs, with 
new members coming in at 
frequent intervals.

2.3.4 Amendment to Sections 6(1) 
and partially for 6(2) of the 
Act is short-sighted. The 
Chairperson of the NHRC (a 
former Chief Justice of the 
Supreme Court) appointed 
under Section 3(2)(a) of the 
Act and a Member of the 
NHRC (a former judge of the 
S u p r e m e  C o u r t )  a r e  
minimum 65 years of age at 
the time of the appointment. 
Given this, none of them can 

have another full term after 
having served their first 
term.

2.4 Increasing the Strength of the 
NHRC

2.4.1 The amendment seeks to 
increase the number of 
Members in the NHRC from 
four to five. Given the huge 
volume of cases the NHRC 
d e a l s  w i t h  a n n u a l l y,  
averaging significantly over 
1 Lakh, an addition one 
member wil l make no 
difference. NHRC with just 
f i ve  Members  and  a  
Chairperson will continue to 
be highly inadequate to be 
serving a population, as 
large as that of India.

2.4.2 This also affects the 
principles of pluralism and 
diversity as enshrined in the 
Principles. Measures should 
be taken to amend Section 
3(2)(d) of the Act to 
drastically increase the 
number of Members in the 
NHRC to ensure larger 
representation from diverse 
communities based on 
linguistic, region, religion, 
caste, tribe, ethnicity and 
gender.

2.4.3 It is worth noticing that a 
change in the strength, by 
increas ing number of  
Members from four to five, 
has only been proposed for 
the NHRC and not the 
SHRC.

2.5 Representation of Women in 
NHRC

2.5.1 A call for representation of 
women in NHRC was also 
made in the report submitted 
by the advisory committee 
on amendments to the 
Protection of Human Rights 

3Act, 19933 . However, this 
wasn't adopted in the 
amendment undertaken in 
2006. The provision has 
been re-introduced in the 
said bill.

2.5.2 While it may appear to be 
progressive by providing for 
representation of women in 
the NHRC by increasing the 
number of members from 
two to three, it is merely 
symbolic. In 25 years of the 
NHRC, only three women 
have served as its Members 
a n d  n o n e  a s  i t s  
Chairperson.

2.5.3 A token representation of 
women in the NHRC by 
amending Section 3(2)(d) is 
against the spirit of the 
P r i n c i p l e s .  I f  t h e  
government is concerned 
a b o u t  u n e q u a l  
representation of women in 
the NHRC and SHRCs, it 
should bring amendment to 
the effect that at least half of 
t h e  t o t a l  s t r e n g t h  
(Chairperson + Members) of 
the NHRC and SHRCs are 
women.

2.5.4 It appears just as an 
amendment to appease the 

2SCA of GANHRI  on the 
Principles requiring equality 
and pluralism in the NHRC. 
This can be proved from that 
fact given that there is no 
mention of amendments to 
e n s u r e  w o m e n  
representa t ion  in  the 
SHRCs.

2.6 Powers of the Secretary-
General

2.6.1 Section 3(4) of the PHRA, 
1993 has previously also 
undergone a change via the 
2006amendment. In the 
1993 Act ,  i t  read as 
follows:“(4) There shall be a 
Secretary – General who 
shall be the Chief Executive 
Officer of the Commission 
and shall exercise such 
powers and discharge such 
functions of the Commission 
as it may delegate to him.”
However, later via the 2006 
Amendment to the 1993 Act, 
it was revised to add the 
words – “(except judicial 
functions and the power to 
make regulations under 
section 40B) as may be 
delegated to him by the 
C o m m i s s i o n  o r  t h e  
Chairperson, as the case 
may be.”

2.6.2 Here, the shift is evident – 
w h i l e  o r i g i n a l l y,  t h e  
Secretary-General could be 
delegated powers by the 
Commission only, the 2006 
amendment act extended it 
to both the Commission as 
well as the Chairperson. The 
present bill is a further 
attempt, to dilute the powers 
of the Commission and 
weaken its structure, by 
taking away power to 
regulate the functions of the 
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Secretary-General from the 
Commission and resting it 
solely with the Chairperson. 
This may open floodgates 
for wide discretion on the 
part of the Chairperson, 
resting on him unfettered 
and unguided powers, 
especially in the context of 
proposed amendments to 
Section 3(2)(a). As the Chief 
Executive Officer of the 
Commission, the Secretary 
General should be acting 
under the control of the full 
commission, in coherence 
with its mandate.

3 .  C o n c l u s i o n  &  
Recommendations: AiNNI requests 
Hon'ble Members of Parliament in 
the Lok Sabha and the Rajya Sabha 
that instead of moving towards a 
blind acceptance of the amendments 
proposed in the bill, the same must 
be cautiously thought through, 
allowing the NHRC and SHRCs to 
serve their mandate to the fullest. It is 
imperative to mention here that on 
April 12, 2017, the then UN High 
Commissioner for Human Rights had 
addressed a letter to the then Union 
Minister  of  External  Affa i rs,  
expressing concern over the working 
of NHRC. In his letter, the UN High 
Commissioner had stated the 
following:

 E s ta b l i s h i n g  a n  o p e n ,  
transparent and merit-based 
selection process for the 
members of the governing 
body of the NHRC by giving 
equal representation to all 
sections of the society.

 Appointing an advisory council 
to the governing body of 
NHRC without voting rights 
comprising NGOs, civil society 
actors and independent 
experts.

 Empowering NHRC to issue 
independently its own rules of 
procedure and guidelines with 
provisions for citing any 
person for violations for these 
procedures and guidelines.

 Establishing three additional 
offices of NHRC in Eastern, 
Western and Southern parts of 
India and providing the 
Commission with appropriate 
funds to carry out its mandate.

 Establishing a toll-free-national- 
helpline for contacting NHRC 
in emergency and
urgent situations of grave 
violations of human rights.

 Empowering NHRC to cover all 
relevant cases involving 
paramilitary forces and the 
army, including in the Jammu 
& Kashmir state.

 Empowering NHRC to inquire 
into alleged human rights 
violations and abuses by 
thearmed forces of India.

I n  a d d i t i o n  t o  t h e  a b o v e  
recommendations of the UN High 
Commissioner and concerns raised 
through this memorandum, AiNNI 
wishes to point out to Section 30 of 
the Act pertaining to Human Rights 
Courts and Section 31 of the Act 
pertaining to Special  Publ ic 
Prosecutor in the Human Rights 
Courts. In several states these courts 
and special public prosecutors have 
been appointed, however, in the 
absence of notifying the offences to 
be tried by the human rights courts, 
this provision continues to remain on 
paper despite almost 26 years of 
enactment of this Act.
In order to enhance the working of the 
NHRC and SHRCs in line with the 
Principles, adherence to the 
recommendations of the SCA of 
GANHRI in 2011, 2016 and 2017, 
and other best practices relating to 
human rights institutions across the 
world, the following are AiNNI's 
recommendations regarding the 
changes proposed in the Bill:
a. Re-examine, the powers and 

functions of deemed members at 
the NHRC. 

b. If NHRC and SHRCs are to be 
chaired by a member of the 
judiciary, it should be no one 
other than the Chief Justice of 
India or Chief Justice of the High 
Court respectively. 

c. The Appointing Committee of the 
NHRC should be guided by 
defined criteria especially the 
contribution to human rights 
made by each of the eligible 
former Chief Justices of the 
Supreme Court of India when 
selecting the Chairperson of the 
NHRC. 

d. The Appointing Committee 
should take into consideration 
the contributions to human rights 
made by each of the eligible 
candidates being considered for 
the post of Member of the NHRC, 
along with other defined criteria. 
The vacancy should be filled 
through a public announcement 
and call for applications. 

e. There should be no delay in filling 
vacancies; and prospective 

members should be identified in 
good time to ensure that no 
vacancy arises. 

f. The total number of members of 
the NHRC should be increased 
by at least 5 times more, with 
experience and expertise in 
human rights, and drawn from 
different competencies including 
the plurality of civil society. 

g. Maintain the five-year tenure of 
Chairperson and Members at 
NHRC and SHRC. 

h. Removal of the provision for 
reappointment of Chairperson 
and Members at NHRC and 
SHRC.

i. Representation of women 
members in the commission be 
at  least  be 50% of  the 
constitution of the NHRC. A 
similar provision be made for at 
least 50% membership

of women to SHRC. 
j. The functions of Secretary-General 

of the NHRC shouldn't be solely 
to the control of the Chairperson 
but to the Commission. 

k. Table NHRC annual reports in the 
Parliament and hold discussions 
on the same. Once tabled, these 
reports should be made publicly 
available on NHRC's website.

In the growing milieu of hate and 
intolerance in the country, it is of 
utmost importance that we protect 
our human rights institutions by 
exhibiting the utmost respect and 
sincere regards to our international 
obligations and constitutional values. 
The enactment of the 1993 Act, was 
in itself a commendable step, which 
should be preserved by undertaking 
critical legislative review of the same. 
To conclude, AiNNI believes that the 
first step for reforms in the NHRC and 
SHRCs are through amendment of 
Section 4 and Section 22 of the Act, 
pertaining to the Appointment 
Committee. In case of the NHRC, the 
composition of the appointment 
committee would be in the ratio of 4:2 
in most cases, 3:3 in rare cases or 5:1 
as experienced in the past five years 
with the absence of Leader of 
Opposition in Lok Sabha. Till 
government's representation in the 
appointment committee is in majority, 
NHRC and SHRCs will seldom be 
independent as required according to 
the Principles.
Refrences:
1All India Network of NGOs and Individuals 
working with National and State Human 
Rights Institutions (AiNNI) is a national 
forum of individuals and organisations to 
monitor and strengthen the functioning of 
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human rights institutions like the National 
Human Rights Commission, the National 
Commission for Women, the National 
Commission for Minorities, the National 
Commission for Protection of Child Rights, 
the National Commission for Scheduled 
Castes, the National Commission for 
Scheduled Tribes, the Central Information 
Commission, the Central Commissioner for 
Persons with Disabilities and their state 
counterparts for their full compliance to the 
Paris Principles and their founding law. 
AiNNI is also a member of the Asian NGO 
Network of NHRIs (ANNI) based in Bangkok 

and has consistently contributed to ANNI's 
annual research and publication. AiNNI has 
also submitted periodic reports concerning 
NHRC's accreditation by SCA of GANHRI.
2Report of the Advisory Committee on 
amendments to The Protection of Human 
Rights Act dated October 1999: It 
recommended that while the commission 
continues to be 5 membered, there shall be 
two judicial and three non-judicial members. 
Among the non-judicial members, it 
proposed to have at least one women 
member.
3SCA – GANHRI: Sub-Committee on 

Accountability (SCA) of the Global Alliance 
of National Human Rights Institutions 
(GANHRI). The Global Alliance for National 
Human Rights Institutions (GANHRI) is the 
international association of national human 
rights institutions (NHRIs) from all parts of 
the globe. Established in 1993, the GANHRI 
promotes and strengthens NHRIs to be in 
accordance with the Paris Principles, and 
provides leadership in the promotion and 
protection of human rights. 
See: https://nhri.ohchr.org/EN/AboutUs/ 
Pages/History.aspx.  q

NDA's proposed amendments seriously undermine the RTI Act

The NDA Government introduced 
the RTI Amendment Bill, 2019 in 
the Lok Sabhaon Friday (July 19, 
2019). The proposed amendments 
are regressive and are aimed 
squarely at undermining the 
independence of information 
commissions, thereby diluting 
India's strongest and most widely 
used 
framework for transparency.
It is a matter of grave concern that 
the amendments to the RTI Law 
were introduced in complete 
secrecy and in flagrant violation of 
the Pre-Legislative Consultation 
Policy of the Central government 
which mandates public disclosure 
and  consu l ta t i on  on  d ra f t  
leg is la t ions.  Owing to  the 
u n d e m o c r a t i c  w a y  o f  i t s  
introduction, the contents of the 
draft amendments were not known 
by MPs, citizens and the media till 
the bill was circulated to members 
of the Lok Sabhaon the eve of its 
introduction.
The bill seeks to amend the RTI Act 
in order to empower the Central 
Government to unilaterally decide 
the tenure, salary, allowances and 
o ther  te rms o f  serv ice  o f  
Information Commissioners at the 
C e n t r e  a n d  S t a t e s . T h e  
NDAGovernment has done so by 
wilfully misrepresentingan 
amendment to a basic feature of 
the law, as a function of rule-
making.
As the RTI Act stands today, it 
provides for a fixed tenure of 5 
y e a r s  f o r  i n f o r m a t i o n  
commissioners (subject to the age 
limit of 65 years). Further, the 
salaries, allowances and other 
terms of service of the Chief of the 
Central Information Commission 
are the same as that of the Chief 

Election Commissioner. This is a 
part of the basic structure of the 
existing law and therefore any 
amendment to these provisions 
undermines the basic structure of 
the RTI. 
The  s ta tus  o f  i n fo rmat ion  
commissioners was extensively 
discussed during the formulation of 
the law, including in the Standing 
Committee. In fact, the Standing 
Committee opined, “Information 
Commission is an important 
creation under the Act which will 
execute the laudable scheme of the 
legislation …It should, therefore, be 
ensured that it functions with 
u tmos t  i ndependence  and  
autonomy.”It recommended that to 
achieve this objective, itwould be 
desirable to confer on the central 
chief information commissioner 
and information commissioners, 
status of the chief election 
commissioner  and e lect ion 
commissioners respectively. 
The committee's recommendation 
to elevate the status of information 
commissioners was accepted and 
passed by parliament unanimously 
through an extensive process of 
p u b l i c  a n d  P a r l i a m e n t a r y  
consultation. 
The principle of according a high 
stature, and protecting the terms of 
se rv i ce  by  equa t ing  i t  t o  
functionaries of constitutional 
bodies, is routinely adopted for 
independent statutory oversight 
bodies, including the Central 
Vigilance Commission and the 
Lokpal. 
Enabling the Executive to govern 
the functioning of the Commissions 
will fundamentally weaken the 
i n s t i t u t i o n  o f  
theInformationCommissions as it 
will adversely impact their ability to 

function in an independent manner. 
The Information Commissions are 
the final authorities to adjudicate on 
claims of access to information 
which is a deemed fundamental 
right under the Constitution. The 
RTI Act confers an autonomous 
status to Commissions to empower 
them to carry out their functions 
independently so as to enforce 
compliance of the highest offices 
with the provisions of the law. 
Further, the Central government 
usurping for itself the power to 
decide even the tenure, salaries 
and allowances of information 
commissioners of the State 
Information Commissions, raises 
key issues of federalism, and is a 
continuingindicationof the current 
Government's centralized, and 
undemocratic decision making.

In 2017, similar amendments were 
made to laws regulating 19 
t r ibuna ls  and  ad jud ica t ing  
authorities through the Finance 
Act.Subsequently is several cases, 
the government through rules has 
reduced the term of office of 
f u n c t i o n a r i e s  o f  t h e  
tribunals/authorities. 

There is a wide array of pressing 
issues which require the urgent 
attention of government to ensure 
the effective implementation of the 
RTI Act and to promote higher 
standards of transparency in public 
life. These include: 

 Making time bound and 
transparent appointments to fill 
vacancies in information 
commissions  Addressingthe 
i s s u e  o f  a t t a c k s  
oninformationseekers-more 
than 80 RTI users have been 
murdered across the country.

Press Release by National Campaign for Peoples' Right to Information (NCPRI)
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 Implementing the Whistle Blowers 
Protection Act 

 A d d r e s s i n g  p o o r  
implementation of Section 4 of 
the RTI Act to strengthen 
m a n d a t o r y  p r o - a c t i v e  
disclosure, the lack of which 
was acutely felt in some of this 
Government's most wide 
sweeping policies such as 
demonetization.

 Addressing the complete lack of 
transparency in electoral funding
It is inexplicable that instead of 
addressing some of these issues 
that are currentlyundermining 
peoples' right to information, the 
NDA Government has decidedto 
focus on means to subvertthe 
independence and autonomy of the 
adjudicating authorities under the 
RTI Act. This latest legislative 

sleight is another example of this 
gove rnmen t ' s cha rac te r i s t i c  
i n t e n t i o n  t o  d i s e m p o w e r  
democratic institutions of this 
country.
The RTI Act is used every year by 
nearly 6 million citizens of the 
country. It has proved to be the 
strongest tool in the hands of 
ordinary citizens to realize their 
fundamental right to know and hold 
power to account. The law's 
passage in the Parliament in 2005 
was a victory for peoples' 
movements and campaigns that 
represented the will and intention of 
lakhs of citizens to keep democracy 
alive. 
The National Campaign for 
Peoples' Right to Information 
(NCPRI) wholly rejects the 
amendments introduced by the 

NDA government, and demands 
that they be withdrawn with 
immediate effect. The NCPRI also 
wou ld  l i ke  t o  rem ind  t he  
government to follow due process 
in carrying out i ts legislat ive 
business and ensure that all draft 
l e g i s l a t i o n s  ( i n c l u d i n g  
amendments) be put through the 
pre- legislative consultation 
process. Amendments which will 
impact peoples' fundamental rights 
must be put through extensive 
debate and discussion by referring 
t h e m  t o  t h e  a p p r o p r i a t e  
Parliamentary 
Standing Committees.The NCPRI 
will oppose these regressive 
amendments and mobilise public 
opinion, so that this peoples law is 
protected.  q

Release Jnyanadeep Gogoi and Repeal UAPA!

Peoples Union for Democratic 
Rights (PUDR) unequivocally 
c o n d e m n s  t h e  a r r e s t  o f  
Jnyanadeep Gogoi, a 31-year-
oldemployee of ONGC, on false 
allegations of waging war and 
participating in unlawful and 
terrorist activities for his Facebook 
posts on ULFA (I) i.e. United 
L iberat ion Front  of  Assam 
(Independent). Gogoi was picked 
up from his house in the Nazira 
Sub-Division of Sivasagar District 

thin Assam at around 3.30 PM on 26  
June 2019. Three jeeploads of 
policemen barged into his house, 
and conducted a search without a 
warrant and withoutoffering any 
explanation to him or to his old 
parents. The police seized his 
mobile phone, laptop and hard disk. 
On the same day, a case was 
registered against him at the 
Sivasagar Police Station(No. 
563/2019) under Section 121A of 
the Indian Penal Code (waging war 
against the Government of India), 
and Section 13 (committing, aiding, 
abetting, inciting unlawful activities, 
or assisting the unlawful activity of 
an organisation declared unlawful) 
and Section 18 (conspiracy to 

commit terrorist acts) of the 
Unlawful Activities Prevention Act, 
1967. On 27 June, Gogoi was 
remanded to seven days of police 
custody.
ULFA (I) has been banned as an 
unlawful organisation under UAPA, 
as well as listed as a terrorist 
organisation under the First 
Schedule of the Act. The complaint 
against Gogoi alleges that through 
his Facebook account, he is 
regularly expressing opinions of 
ULFA(I) with a view to garner 
support for it.
PUDR has long opposed the 
UAPA, whose broad and vague 
definitions of “unlawful” and 
“terrorist” enable the government to 
criminalise a wide range of political 
opinions and legitimate dissent. 
Gogoi's arrest is a clear example. 
The ban on ULFA (I) as an unlawful 
organisation allows a Facebook 
post on it to be declared unlawful. 
Listing ULFA (I) as a terrorist 
organisation allows for the mere 
writing of posts on it to be termed a 
conspiracy to commit terrorist acts. 
The UAPA thus allows for targeting 
individuals like Gogoi for their 
democratically expressed political 

beliefs. They are further helpless in 
the face of UAPA's other draconian 
provisions. The UAPA increases 
police powers of search and arrest 
which, in Gogoi's case, allowed the 
police to search his house without 
warrant and arrest him without 
immediately informing him of the 
grounds for his arrest. Under the 
UAPA, Gogoi also faces enhanced 
p e r i o d s  o f  d e t e n t i o n  a n d  
restrictions on bail, which are 
frequently used to detain accused 
persons for years.
Gogoi's arrest is the latest example 
of how the UAPA is a draconian law 
that allows the government to deny 
political freedoms and silence 
voices whose views are not in 
keeping with the state's policies 
and ideology. In light of the above, 
PUDR fears that Gogoi will face 
severe  harassment  and  a  
continued violation of his rights in 
detention.
PUDR unequivocally demands that
1. Jnyanadeep Gogoi be released 

immediately, and the FIR 
against him be quashed.

2. The UAPA be repealed.
Deepika Tandon, Shahana 
Bhattacharya, Secretaries  q

PUDR Press Statement: 2 July 2019
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Withdraw false FIRs and fabricated charge-sheets against Late Pehlu Khan 
and all other dairy farmers booked for cow smuggling

T h e  P U C L c o n d e m n s  t h e  
Government of Rajasthan for filing 
charge sheets in the fabricated 
case against Pehlu Khan and 
others (FIR number 252/2017 & 
253/2017) .  The PUCL has 
maintained from day one that this 
was a motivated case, the Gau 
R a k s h a k s  a n d  t h e  p o l i c e  
authorities have had a pattern in 
these murders, where the victim 
and survivors of that violence are 
criminalised and defamed by the 
killers as cow smugglers.
The two vehicles that were stopped 
on the evening of 1 April, 2017 had 
three dairy farmers, Pehlu Khan, 
Rafiq and Azmat and Pehlu's sons 
Irshad, Arif. Pehlu khan had bought 
two cows for Rs. 45,000 and Azmat 
had purchased two cattle for Rs. 
75,000. They were also carrying 
the 'Ravanna' (acknowledgment 
receipt) of the Jaipur Nagar Nigam. 
The PUCL has always maintained 
that they were genuine dairy 
farmers, and that their whole region 
is dependent on the milk trade. 
They bought the milch cows with 
the intent of selling milk. The PUCL 
has also insisted that the police 
take cognizance of their past milk 
sales records. It is clear that the 
deadly attack on them was 
because they were Muslims.

stIt may be recalled that on the 1 of 
April, Pehlu Khan was seriously 
injured, with 12 broken ribs, 
punctured lungs and serious spinal 
cord injuries, which resulted in his 

rddeath on the 3 of April. Twenty five 
year old AzmatKhan was also 
seriously injured, but he was hardly 
given any treatment.Azmathad to 

goto AIIMS in New Delhi for his 
treatment, where the doctors 
advised him complete bed rest.

rdRafiq, the 3 dairy farmer, had two 
of his ribs and nose broken in the 
assault. Even he didn't receive 
treatment. Rafiq said that he had 
gone to buy a buffalo from the fair, 
but since he did not have enough 
money, he hitched a lift back to the 
village withPehluKhan, when they 
were attacked. He said that the 
goons robbed him of Rs 25,000, 
while they became helpless 
witnesses to the brutal attack 
onPehlu Khan. He said that all laws 
had been followed in purchasing 
and transferring the cows, and the 
vehicles transporting these could 
be measured as proof.
The PUCL had in 2017 insisted that 
the rule of law should prevail, no 
matter which government was in 
power. The police and the state 
agencies are bound by the law and 
c a n n o t  b e  p r e j u d i c i a l  i n  
investigating the case. It is the 
biases of the police and the powers 
that be that the charge sheet was 
filed in FIR numbers 252 and 253 

th/2019, Behror Thana, on the 30 of 
December, 2018 in the Behror 
magisterial court and taken 

thcognizance of on 29 May, 2019.
It  shows, that the present 
Government, did not even bother to 
enquire into these false cases or 
present a strong prosecution in the 
FIR number 255/2019, or in any of 
the lynchings that took place since 
2015. There were 7 deaths due to 
lynchings in Rajasthan between 
2015 and 2018, with 5 taking place 
only in 2017. 

What has happened is shameful as 
dairy farmers have to now face a 
trial for false cases, when they in 
reality are struggling to making 
ends meet. The PUCL demands 
that:
· The Government of Rajasthan 

must get the prosecution to 
move an application and 
withdraw the charge sheet u/s 5, 
8, 9 of the Rajasthan Bovine law 
for alleged smuggling and 
committing cruelty against the 
cows.

· The closure of not just the above 
two FIRs but also FIR numbers 
254/2017 and 256 / 2017 and 
257/ 2017, Behror Thana, which 
were against 11 other dairy 
farmers, who were also caught 
by the 'cow protectors' at Behror 
that day, while transporting 
cows from the same Hatwara at 
Ramgarh in Jaipur district. Not 
only were their cows too taken 
but also sent to jail. These 11 
people were from close to Nuh 
too. 

· The cows be handed back to the 
farmers. The cattle were sent to 
a private gaushala where they 
still remain, thus depriving the 
farmers of legitimate income. 

· T h e  G o v e r n m e n t  g i v e s  
monetary compensation to the 
above people as per Supreme 
Court guidelines, which the 
government of Rajasthan 
notified in July 2018.

Kavita Srivastava (President), 
Anant Bhatnagar  (General 
Secretary), PUCL Rajasthan  q

thPUCL Rajasthan, Press Note, Jaipur, 29  June, 2019

Letter: 01 Jul, 2016 at 5:22 PM,

To
The President of India,
Rashtrapati Bhavan, New Delhi

Subject: Prayer to direct 
your government to 
shun the anti-poor policy 
of cheating and treating 

w i t h  c o n t e m p t  t h e  
second c lass  t ra in  
passengers.

Sir,
Your government is unabashedly 
following the policy of cheating the 
second class train passengers and 

treating them worse than animals 
.There is no limit to the number of 
second class tickets sold for every 
train .The railways issue tickets 
without regard to the number of 
seats a train has resulting in several 
times more passengers forced into 
each coach than the seats in them 
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.The poor passengers have to 
travel in inhuman condition.A large 
number have to either sit on the 
floor or remaining standing for 
hours while many travel in the 
toilets making them unavailable to 
the needy passengers travelling in 
the coach .The plight of the 
passengers is too miserable to be 
described .The policy of your 
government raises several legal 
and moral questions such as the 
following :
1. Is it legal for the Railways to issue 
tickets for seats which do not exist?
2. Is it legal to discriminate between 
the second class passengers, who 
are not provided a seat and the 
passengers of other classes , who 
are guaranteed seats /berths?
3.Is not overcrowding an offence? If 
it is an offence for auto-rickshaws, 
taxis and buses to take more 
passengers than their capacity, 
how is it not an offence to issue 

more tickets than the seats a train 
has?
4.Is it because your government 
has the power to decriminalise a 
crime?
5.Is it moral for your government to 
squander Rs 9800000.00 on a 
bullet train running between 
Mumbai and Ahmedabad , a 
distance of a little over 500 km to 
serve just a handful who are 
capable of paying Rs 7000.00 or 
more for that short journey or to 
squander our money on other 
variety of fancy trains?
May I request you to sack your 
Railway Minister , who may be an 
asset to a private company whose 
sole business is to make money by 
hook or by crook , but is an 
unbearable  l iab i l i ty  to  the 
government of a welfare State 
crore and crore of whose citizens 
live on Rs 50.00 or less a day?.If 
you look at his conduct, you would 

be satisfied that his understanding 
of a Railway Minister's job is to 
extract money from every pocket by 
ending concessions to children and 
others, raising the cost of platform 
tickets, raising fare , exploiting the 
people in desperate need by 
auctioning tickets and even 
introducing special trains for 
extortion instead of running them 
simply to serve the needy . 
However, my purpose is not his 
sacking but to direct him TO 
ENSURE A SEAT TO EVERY 
SECOND CLASS PASSENGER 
WHO HAS BEEN ISSUED A 
TICKET .This can be done by 
introducing tequired number of 
trains with sitting accomodation .In 
fact, this should be the first priority 
of the Railways .The fancy trains 
which are hobby horse of P.M.Modi 
may wait.
P r a b h a k a r  S i n h a ,  f o r m e r  
President, National PUCL  q

Contd. from page no. 20
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